GREG ABBOTT

December 29, 2011

Ms. Mari M. McGowan

Abernathy Roeder Boyd & Joplin P.C.
P.O. Box 1210

McKinney, Texas 75070-1210

OR2011-19134
Dear Ms. McGowan:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 440574.

The Frisco Independent School District (the “district™), which you represent, received a
request for: 1) all e-mail correspondence to or from a named employee regarding the
requestor’s wife during a specified time period; 2) the named employee’s personnel file and
any personal disclosures made by the named employee of any arrests or criminal history; 3)
memoranda, e-mail correspondence, statements, or written evidence concerning internal
investigations resulting in reprimands, counseling, or disciplinary action regarding the named
employee; 4) the disposition of any closed investigation or confirmation of any current
investigation involving the named employee regarding a failure to report criminal history or
arrests to the district including a specific complaint from a specified date; 5) a copy of district
policies, rules, and guidelines regarding background checks and financial stability of
potential employees; and 6) a copy of district policies, rules, and guidelines regarding an
employee’s responsibility to notify the district of an arrest or involvement with a
criminal case. You state the district has no records responsive to categories three and four
of the request. We note that the Act does not require a governmental body to disclose
information that did not exist at the time the request was received. Economic Opportunities
Dev. Corp. v. Bustamante, 562 S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ
dism’d); Open Records Decision No. 452 at 3 (1986). You also state the district has
provided the requestor with some of the responsive information. You claim that the
remaining requested information is excepted from disclosure under sections 552.101,
552,102, 552.107, 552.117, 552.137, and 552.147 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information.

PosT OFpicr Box 12548, Austin, Texas 78711

TEL: {S12) 463-2100  WWW. TEXASATTORNEYGENERAL.COV

An Lgual Employn v o« Printed on Recycled Paper



Ms. Mari M. McGowan - Page 2

Section 552.107(1) of the Government Code protects information coming within the
attorney-client privilege. When asserting the attorney-client privilege, a governmental body
has the burden of providing the necessary facts to demonstrate the elements of the privilege
in order to withhold the information at issue. Open Records Decision No. 676 at 6-7 (2002).
First, a governmental body must demonstrate that the information constitutes or documents
a communication. /d at 7. Second, the communication must have been made “for the
purpose of facilitating the rendition of professional legal services™ to the client governmental
body. TEX. R. EviD. 503(b)(1). Third, the privilege applies only to communications
between or among clients, client representatives, lawyers, and lawyer representatives. TEX.
R. EvID. 503(b)(1)(A), (B), (C), (D), (E). Thus, a governmental body must inform this
office of the identities and capacities of the individuals to whom each communication at
issue has been made. Lastly, the attorney-client privilege applies only to a confidential
communication, id 503(b)(1), meaning it was “not intended to be disclosed to third persons
other than those to whom disclosure is made in furtherance of the rendition of professional
legal services to the client or those reasonably necessary for the transmission of the
communication.” /d. 503(a)(5). Whether a communication meets this definition depends
on the intent of the parties involved at the time the information was communicated.
Osborne v. Johnson, 954 S.W.2d 180, 184 (Tex. App.—Waco 1997, no pet.). Moreover,
because the client may elect to waive the privilege at any time, a governmental body must
explain that the confidentiality of a communication has been maintained. Section 552.107(1)
generally excepts an entire communication that is demonstrated to be protected by the
attorney-client privilege unless otherwise waived by the governmental body. See Huie v.
DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire communication,
including facts contained therein).

Section 552.107(1) is a discretionary exception, designed to protect the interests of a
governmental body as opposed to the interests of a third party. In this instance, the
information at issue consists of communications between a district employee and her
personal attorney. Accordingly, this information does not constitute communications made
for the purpose of facilitating the rendition of professional legal services to the client
governmental body. Therefore, the district may not withhold any portion of the submitted
information under section 552.107(1) of the Government Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses the common-law right of privacy, which
protects information if it (1) contains highly intimate or embarrassing facts, the publication
of which would be highly objectionable to a reasonable person, and (2) is not of legitimate
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of this
test must be demonstrated. See id. at 681-82. The type of information considered intimate
or embarrassing by the Texas Supreme Court in /ndustrial Foundation included information
relating to sexual assault, pregnancy, mental or physical abuse in workplace,
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and
injuries to sexual organs. /d. at 683. You cite to Morales v. Ellen, 840 S.W.2d 519
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(Tex. App.—El Paso 1992, writ denied) in support of your argument under common-law
privacy for the submitted information. In Ellen, the court addressed the applicability of the
common-law privacy doctrine to files of an investigation of allegations of sexual harassment
in the workplace. Here, however, the information at issue pertains to issues unrelated to
sexual harassment. Because this information does not concern sexual harassment, we find
that £//enis not applicable. Consequently, the district may not withhold any of the submitted
information under section 552.101 in conjunction with common-iaw privacy on the basis of
Ellen.

As noted above, common-law privacy encompasses the types of information considered
intimate and embarrassing by the Texas Supreme Court in Industrial Foundation. See id.
at 683. In addition, this office has found that some kinds of medical information or
information indicating disabilities or specific illnesses are excepted from required public
disclosure under common-law privacy. See Open Records Decision Nos. 470 (1987) (illness
from severe emotional and job-related stress), 455 (1987) (prescription drugs, illnesses,
operations, and physical handicaps). Upon review, we find the information we have marked
is highly intimate or embarrassing and not a matter of legitimate public interest.
Accordingly, the district must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with common-law privacy.
However, no portion of the remaining information is highly intimate or embarrassing
information of no legitimate public interest. Thus, no portion of the remaining information
may be withheld under section 552.101 on that basis.

Section 552.102(a) excepts from disclosure “information in a personnel file, the disclosure
of' which would constitute a clearly unwarranted invasion of personal privacy[.]” Gov’t Code
§ 552.102(a). In Hubert v. Harte-Hanks Texas Newspapers, Inc., 652 S.W.2d 546, 549-51
(Tex. App.—Austin 1983, writ ref’d nr.e.), the court ruled the privacy test under
section 552.102(a) is the same as the Industrial Foundation privacy test. However, the Texas
Supreme Court recently expressly disagreed with Hubert’s interpretation of
section 552.102(a) and held its privacy standard differs from the /ndustrial Foundation test
under section 552.101. Tex. Comptroller of Pub. Accounts v. Attorney Gen. of Tex.,
No. 08-0172, 2010 WL 4910163, at *5 (Tex. Dec. 3, 2010). The supreme court then
considered the applicability of section 552.102, and held section 552.102(a) excepts from
disclosure the dates of birth of state employees in the payroll database of the Texas
Comptroller of Public Accounts. /d at *10. Upon review, we find no portion of the
submitted information is excepted under section 552.102(a). Accordingly, the district may
not withhold any of the submitted information under section 552.102(a).

Section 552.117 excepts from disclosure the home addresses and telephone numbers,
emergency contact information, social security numbers, and family member information of
current or former officials or employees of a governmental body who request that
this information be kept confidential under section 552.024 of the Government Code.
Gov’t Code § 552.117(a). Whether a particular piece of information is protected by
section 552.117 must be determined at the time the request for it is made. See Open Records
Decision No. 530 at 5 (1989). Therefore, the district may only withhold information under
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section 552.117 on behalf of current or former officials or employees who made a request
for confidentiality under section 552.024 prior to the date on which the request for this
information was made. The information being released contains family member information
of the named employee. To the extent that the employee timely elected to keep such
information confidential, the district must withhold the information we have marked under
section 552.117 of the Government Code.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with a
governmental body,” unless the owner of the e-mail address consents to its release
or the e-mail address falls within the scope of section 552.137(¢c). See Gov't Code
§ 552.137(a)-(c). Section 552.137 is not applicable to the work e-mail address of an
employee of a governmental body because such an address is not that of the employee as a
“member of the public” but is instead the address of the individual as a government
employee. The district must withhold the e-mail addresses that we have marked under
section 552.137 of the Government Code unless the owners affirmatively consent to their
public disclosure.’

Section 552.147 of the Government Code provides “[t]he social security number of a living
person is excepted from” required public disclosure under the Act.” Gov’t Code § 552.147.
We note that the remaining information does not contain any social security numbers.
Therefore, no portion of the remaining information may be withheld under section 552.147
of the Government Code.

In summary, the district must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with common-law privacy. The
district must withhold the information we have marked under section 552.117 of the
Government Code if the employee to whom the information relates timely elected to keep
such information confidential. The district must withhold the e-mail addresses we have
marked under section 552.137 of the Government Code. The remaining information must be
released.’

" We note this office issued Open Records Decision No. 684 (2009), a previous determination to all
governmental bodies authorizing them to withhold ten categories of information, including e-mail addresses
of members of the public under section 552.137 of the Government Code, without the necessity of requesting
an attorney general decision.

* Section 5§52.147(b) of the Government Code authorizes a governmental body to redact a living
person’s social security number from public release without the necessity of requesting a decision from this
office under the Act. Gov’t Code § 552.147(b).

’ We note the information being released contains confidential information to which the requestor has
a special right of access. See Gov’t Code § 552.023(a). Because the requestor has a right of access to this
information that would be confidential with respect to the general public, if the district receives another request
for this information from a different requestor, the district must again seek a ruling from this office.
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Thus letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

j&és/sica Marsh

Assistant Attorney General
Open Records Division
JM/bs

Ref: ID# 440574

Enc. Submitted documents

c: Requestor
(w/o enclosures)



