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information IS subject to reqUIred 
Act "Act"), chapter 552 ofthe 

assigned (HHSC OR-20lll 01 

considered the 
of information. 

OR2012-00918 

was 

a request 
1 1 

have 
is excepted from 

and 552.1 of the 

you raised sections 552.104 and 552.110 of the Government Code. you have not 
submitted any arguments explaming how these exceptions to the submitted information. we 
assume you have withdrawn these exceptions. See Gov'! Code 552.301, .302. Additionally. although you 
raise section 552.101 of the Government Code in coni unction with Texas Rule ofCivii Procedure 192.5. this 
ofTice has concluded section 552.1 I) 1 does not encompass me,ren.'p",! See Records Decision 
Nos. 676 at 1-2 575 at 2 (1990). 

assume the "representative sample" of information submitted to this office is truly 
of the requested records as a whole. See Open Records Decision Nos. 499 (1 497 ( 
records letter does not reach. and therefore does not authorize the withholding any other records 
to the extent those records contain substantially different types of information than those submitted to this 
office. 
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Section of Govemment 

IS from 
information relating to litigation of a civil or nature to 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence the 
person's office or employment, is or may be a party. 

(c) Information relating to litigation II1volving a govemmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only i fthe litigation is pending or reasonably anticipated 
on the date that the requestor applics to the officcr for public infornlation for 
access to or duplication of the information. 

Id. ~ 552.1 The governmental body has burden of providing relevant and 
documents to show the section 552.1 03(a) exception is applicable in a particular situation. 

test for meeting this burden is a showing that (I) litigation is pending or reasonably 
anticipated on the date the governmental body received the request for information, 
and (2) the information at issue is related to that litigation. Univ. 

Found.,958 479,481 App.---Austin 1997, no 
210,212 . App.~--~Houston 1st Dist.] 1 

Open Records Decision No. 551 at 4 (1990). The govemmental body must meet both prongs 
of this test for infomlation to be excepted under section 552.1 03(a). ORD 551 at 4. 

The question of whether litigation is reasonably anticipated must be determmed on a 
case-by-case basis. 5,'ee Open Records Decision No. 452 at 4 (1986). demonstrate that 
litigation is reasonably anticipated, the govemmental must fumish concrete evidence 
that litigation involving a specific matter is realistically contemplated and is more than mere 
conjecture. 1£1. You state in circumstances where an employee has been terminated and that 
termination has been contested and sustained through a hearing, commlSSlon 
may reasonably expect the requestor to file suit challenging the commission's actions. 
However, upon review, we find you have made only conclusory statements that the 
commission anticipates litigation, and have provided no concrete evidence to support your 
claim. Thus, you have failed to demonstrate litigation was reasonably anticipated on the date 
the commission received the request. Accordingly, the commission may not withhold the 
submitted infonnation under section 552.1 of the Government Code. 

Section 552.107(1) of the Government Code protects information coming withm 
attomey-c1ient privilege. Gov't Code ~ 552.107(1). When asserting the attorney-client 
privilege, a governmental body has the burden of providing the necessary facts to 
demonstrate the elements of the privilege in order to withhold the information at issue. Open 
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must 
professional legal to the client governmental body. 
privilege does not apply when an attorney or representative is involved in some capacity 
other than that of providing or facilitating professional legal services to the client 
governmental body. 111 rc Texas Farmers l!1s. , 990 S.W.2d 337, 340 
(Tex. App.-Texarkana 1999, orig. proceeding) (attomey-client privilege does not apply' 
attorney acting in a capacity other than that of attorney). Governmental attorneys often act 
in capacities other than that of professional legal counsel, such as adm1l11strators, 
investigators, or managers. Thus, the mere fact that a communication an attomey 
for the government does not demonstrate this clement the privilege applies only to 
communications between or among clients, client representatives, lawyers, lawyer 
representatives, and a representing another party in a pending and concerning 
a matter of common interest therein. See TEX EVlD. 503(b)( 1 ). a governmental 
body must inform this office ofthe identities and capacities of the individuals to whom each 
communication at issue has been made. Lastly, the attorney-client privilege applies only to 
a confidential communication, id., meaning it was intended to be disclosed to third 
persons other than those to whom disclosure is made in furtherance of rendition 
professional services to client or those the transmission of 
the communication. ld. 503(a)(5). Whether a meets depends 
on the intent of the parties involved at the time the mfomlation was 

JohneS'oll, 954 .2d 184 App.--Waco I proceeding). 
Section 552.1 07( I ) generally excepts an entire demonstrated to be protected 
by the attorney-client privilege, unless otherwise Waived by the govemmental body. See 
HlIie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (pnvilege extends to 
communication, including facts contained therein). 

In this case, the lI1formatiol1 at issue conSIsts notes created an during 
a commission grievance hearing, We find you failed to demonstrate how the 
information consists of communications between privileged parties for the purpose of 
facilitating the rendition professional services, within the protection of 
the attorney-client privilege. Therefore, the commission not withhold the submitted 
information under section 1 1) of the Government Code. 

Section 552, III of the Government Code excepts from disclosure interagency or 
intraagency memorandum or letter would not be available by law to a party in litigation 
with the agency. Code ~ 552.11 1. 552.111 encompasses attorney 
work-product privilege found in rule 192.5 of Texas Rules of 'Procedure. City 
Garland, S.W.3d at 360; Open Records Decision 677 at 4-8 (2002). Rule 192.5 
defines work product as: 
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impressions developed in anticipation 

(2) a communication made in anticIpation oflitigation or for trial between a 
party and the party's representatives or among a party's representatives, 
including the party's attorneys, consultants, sureties, mdemnitors, insurers, 
employees or agents. 

TEX. R. Clv. P. 192.5(a). A governmental body seeking to withhold inforn1ation under this 
exception bears the burden of demonstrating the infornlation was created or developed for 
trial or in anticipation oflitigation by or for a party or a party's representative. !d.; ORD 677 
at 6~8. In order for this office to conclude the information was made or developed in 
anticipation of litigation, we must be satisfied that: 

'1 

a) a reasonable person would have concluded the totality of the 
circumstances surrounding the investigation that there was a substantial 
chance that litigation would ensue; b) party resisting discovery 
believed in good faith that there was a substantial chance that litigation would 
ensue and [created or obtained the information] the purpose of preparing 

litigation, 

v. Brotherton, 851 S, W.2d 1 207 (Tex. 993), A "substantial chance" of 
litigation does not mean a statistical probability, but rather "that litigation is more than 
merely an abstract possibility or unwarranted fear." Id. at 204; ORD 677 at 7. With regard 
to commission's grievance heanng process, yOll state: 

[t]he purpose of the gnevance hearing is to ensure eligible are 
treated consistently according to agency rules and provided recourse when 
disciplinary actions are taken, This procedure may be fairly characterized as 
litigation, It is an adversanal proceeding presided over by a neutral and 
impartial AU. The employee is presented with formal notice ofthe 

disciplinary action. [The commission] is always represented by an 
attorney; the grievant mayor maynot have an attorney .... Following the close 
of the hearing, the ALJ will summarize her findings with written findings of 
fact and conclusions of law, and issue a final order that is not appealable. 

With regard to the 's role in the process, you further state: 

[i]11 a grievance hearing, the commission acts through its AU; the is the 
commission's agent and representative, though acting in a non-advocacy role. 
Her job as a tribunal is to make the correct decision for the commission, not 
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As previously noted, a governmental body seeking to withhold infornlation under this 
exception bears the burden of demonstrating the information was created or developed for 
trial or in anticipation of litigation hv orfor a partv or a representative. Also as 
previously noted. you state that the AU is "neutral and impartial." You further state that the 
AU "is considered a neutral fact-finder, not an advocate" whose "job as a tribunal is to make 
the correct decision the commission[.r Additionally, you inform us commlsslOll IS 

"always represented an attorney" during a grievance hearing. Upon review your 
representations, we find that in its role as the employer of the , who is an impartial and 
neutral fact-finder in a commission grievance proceeding, the commission cannot be 
considered a party to the grievance proceeding itself for work product purposes. Thus, we 
are unable to conclude that AU is a party's agent or representative purposes of the 
work product privilege. Accordingly, as the notes at were not prepared by a party to 
the hearing, or such party's representative or the may not 
withhold the submitted information under section 5 111 ofthe Code on the 
basis of work-product privilege. 

you to claim that the submitted mfonnatiol1 is excepted 
144( 1) the .l whIch 

following working papers and electronic 
administrative at the State Office of are 
excepted from [required public disclosure]: 

(1) notes and electronic communications recording 
thoughts, questions, or 

impressions an administrative J udge[. ] 

lei. ~ 552.1 contend that the notes 
"contemplated 552.144(1 )." s is not an 
admmistrative law judge at the State Office of Administrative Hearings (SOAH), and 
therefore, notes are not subjeet to section 552.144. Thus, we conclude that the 
commission may not withhold the submitted infonnation under section 552.1 1) of the 

'Although you raise section 552.101 ofthe Government Code in 
this office has concluded that section 552.1 01 does not encompass other 
Records Decision Nos. 676 at 1-2 (2002), 575 at 2 (l 

with section 552.144. 
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to disclosure, must 

letter is lImited to the particular infommtion at issue this request limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other infom1ation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
govemmental body and of the requestor. For more information conceming those rights and 
responsibilities, please' our website at http://\vww.oag.statc.tx.us/open/index orl.php, 
or call the Office of the Attorney General's Open Government Hotlme, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

Sean Oppern1an 
Assistant Attorney 
Open Records 

SO/dIs 

Ref: ID# 441762 

Submitted documents 

c: 

~The commission asks for a previous determination to withhold AU notes in the future. We decline 
your request for a previous determination. 


