GREG ABBOTT

January 20, 2012

Mr. Elliot M. Barner

For City of West University Place

Johnson Radcliffe Petrov & Bobbitt P.L.L.C.
1001 McKinney, Suite 1000

Houston, Texas 77002-6424

OR2012-00987
Dear Mr. Barner:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 442854.

The City of West University Place (the “city”), which you represent, received a request for
the personnel file of a named city police officer. You claim the submitted information is
excepted from disclosure under sections 552.101, 552.102, 552.108, 552.117, 552.1175,
and 552.152 of the Government Code." We have considered the exceptions you claim and
reviewed the submitted representative sample of information.?

Initially, we note the requestor has specifically excluded home addresses, home telephone
numbers, social security numbers, family member information, driver’s license numbers, and
license plate numbers from her request. Accordingly, this information is not responsive to
the request. Our ruling does not address the public availability of information that is not
responsive, and the city is not required to release non-responsive information.

' Although you claim section 552.151 of the Government Code, we note the $2nd Texas Legislature
renumbered section 552.151 to section 552.152 of the Governmment Code. Actof May 9,2011, 82nd Leg.,R.S.,
S.B. 1303, § 27.001(20).

*We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than those submitted to this office.

Post OFrIcE BOX 12548, Austin, TEXAS 78711-2548 TEL: (512) 463-2100 WWW.TEXASATTORNEYGENERAL.GOV
An Equal Employment Opporsunivy Employer « Printed on Recycled Paper



Mr. Elliot M. Barner - Page 2

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses laws that make criminal history record
information (“CHRI”) confidential. CHRI generated by the National Crime Information
Center or by the Texas Crime Information Center is confidential under federal and state law.
Title 28, part 20 of the Code of Federal Regulations governs the release of CHRI that states
obtain from the federal government or other states. Open Records Decision No. 565 at 7
(1990). The federal regulations allow each state to follow its individual law with respect to
CHRI it generates. Id. at 10-12, Section 411.083 of the Government Code deems
confidential CHRI the Department of Public Safety (“DPS”) maintains, except DPS may
disseminate this information as provided in chapter 411, subchapter F of the Government
Code. See Gov’'tCode §411.083. Section411.083(b)(1) and 411.089(a) of the Government
Code authorize a criminal justice agency to obtain CHRI; however, a criminal justice agency
may not release CHRI except to another criminal justice agency for criminal justice purposes.
See id. § 411.089(b)(1). We note section 411.083 does not apply to active warrant
information or other information relating to an individual’s current involvement with the
criminal justice system. See id. § 411.081(b) (police department allowed to disclose
information pertaining to person’s current involvement in the criminal justice system).
Further, CHRI does not include driving record information. /d. § 411.082(2)(B). Upon
review, we find the information we have marked constitutes CHRI that must be withheld
pursuant to section 552.101 of the Government Code in conjunction with section 411.083
of the Government Code. However, the remaining information does not consist of
confidential CHRI, and it may not be withheld under section 552.101 of the Government
Code on that basis.

Section 552.101 of the Government Code also encompasses section 411.192 of the
Government Code, which governs the release of all information maintained by DPS
concerning the licensure of individuals to carry a concealed handgun and provides as follows:

(a) [DPS] shall disclose to a criminal justice agency information contained
in its files and records regarding whether a named individual or any
individual named in a specified list is licensed under this subchapter.
Information on an individual subject to disclosure under this section includes
the individual’s name, date of birth, gender, race, zip code, telephone
number, e-mail address, and Internet website address. Except as otherwise
provided by this section and by Section 411.193, all other records maintained
under this subchapter are confidential and are not subject to mandatory
disclosure under the open records law, Chapter 552.

b) An applicant or license holder may be furnished a copy of disclosable
records regarding the applicant or license holder on request and the payment
of a reasonable fee.
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Id. §411.192(a), (b). The city received the concealed handgun license information we have
marked from DPS. In this instance, the requestor is not a criminal justice agency, nor is the
requestor a license holder whose information is at issue. Further, we note section 411.193
is not applicable in this instance. See id. § 411.193 (making statistical report including
number of licenses issued, denied, revoked, or suspended during the preceding month
available to the public). Therefore, the city must withhold the information we have marked
under section 552.101 of the Government Code in conjunction with section 411.192 of the
Government Code.

Section 552.101 of the Government Code also encompasses the Medical Practice Act (the
“MPA”™), subtitle B of title 3 of the Occupations Code. Section 159.002 of the MPA
provides in part:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(b)-(c). Upon review, we find none of the submitted information
consists of medical records that are subject to the MPA. Accordingly, none of the submitted
information may be withheld under section 552.101 of the Government Code on that basis.

Section 552.101 of the Government Code also encompasses section 611.002 of the Health
and Safety Code, which provides in part:

(a) Communications between a patient and a professional, and records of the
identity, diagnosis, evaluation, or treatment of a patient that are created or
maintained by a professional, are confidential.

(b) Confidential communications or records may not be disclosed except as
provided by Section 611.004 or 611.0045.

Health & Safety Code § 611.002(a)-(b); see id. § 611.001 (defining “patient” and
“professional’’). Upon review, we find none of the submitted information consists of a
communication between a patient and a professional or a record of the identity, diagnosis,
evaluation, or treatment of a patient created or maintained by a professional. Accordingly,
none of the submitted information may be withheld under section 552.101 of the
Government Code on that basis.
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Section 552.101 of the Government Code also encompasses section 1703.306 of the
Occupations Code, which states, “[a] polygraph examiner, trainee, or employee of a
polygraph examiner, or a person for whom a polygraph examination is conducted or an
employee of the person, may not disclose information acquired from a polygraph
examination[.]” Occ. Code § 1703.306. Upon review, we find none of the submitted
information consists of the results of a polygraph examination. Accordingly, none of the
submitted information may be withheld under section 552.101 of the Government Code on
that basis.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protécts information if it (1) contains highly intimate or embarrassing facts,
the publication of which would be highly objectionable to a reasonable person, and (2) is not
of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d
668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs
of this test must be established. Id. at 681-82. This office has found the following types of
information are excepted from required public disclosure under common-law privacy: some
kinds of medical information or information indicating disabilities or specific illnesses, see
Open Records Decision Nos. 470 (1987) (illness from severe emotional and job-related
stress), 455 (1987) (prescription drugs, illnesses, operations, and physical handicaps); and
personal financial information not relating to the financial transaction between an individual
and a governmental body, see Open Records Decision Nos. 600 (1992), 545 (1990). A
compilation of an individual’s criminal history also is highly embarrassing information, the
publication of which would be highly objectionable to a reasonable person. Cf. U.S. Dep’t
of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 764 (1989) (when
considering prong regarding individual’s privacy interest, court recognized distinction
between public records found in courthouses files and local police stations and compiled
summary of information and noted that individual has significant privacy interest in
compilation of one’s criminal history). Furthermore, we find a compilation of a private
citizen’s criminal history is generally not of legitimate concern to the public. We note
criminal history information obtained by a law enforcement agency in the process of hiring
a peace officer is a matter of legitimate public interest. We also note information relating to
routine traffic violations does not implicate privacy concerns. Cf. Gov’t Code § 411.081(b).
Upon review, we find the information we have marked is highly intimate or embarrassing
and not a legitimate public interest. The city must withhold this information under
section 552.101 of the Government Code in conjunction with common-law privacy. The
remaining information either is not highly intimate or embarrassing or it is a legitimate
public interest. Accordingly, the city may not withhold the remaining information under
section 552.101 of the Government Code on that basis.

You claim some of the remaining submitted information is excepted from disclosure under
section 552.102 of the Government Code. Section 552.102(a) excepts from disclosure
“information in a personnel file, the disclosure of which would constitute a clearly
unwarranted invasion of personal privacy[.]” Id. § 552.102(a). You assert the privacy
analysis under section 552.102(a) is the same as the common-law privacy test under
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section 552.101, which is discussed above. See Indus. Found. , 540 S.W.2d at 685. In
Hubert v. Harte-Hanks Texas Newspapers, Inc., 652 S.W.2d 546, 549-51
(Tex. App.—Austin 1983, writ ref’d n.r.e.), the court ruled the privacy test under
section 552.102(a) is the same as the Industrial Foundation privacy test. However, the Texas
Supreme Court has expressly disagreed with Hubert’s interpretation of section 552.102(a)
and held its privacy standard differs from the Industrial Foundation test under
section 552.101.  Tex. Comptroller of Pub. Accounts v. Attorney Gen. of Tex.,
No. 08-0172, 2010 WL 4910163, at *5 (Tex. Dec. 3, 2010). The supreme court then
considered the applicability of section 552.102, and held section 552.102(a) excepts from
disclosure the dates of birth of state employees in the payroll database of the Texas
Comptroller of Public Accounts. Id. at *10. Upon review, we find the city must withhold
the information we have marked under section 552.102(a) of the Government Code.
However, we find no portion of the remaining information is excepted under
section 552.102(a). Accordingly, the city may not withhold any of the remaining information
under section 552.102(a) of the Government Cede.

Section 552.108(b)(1) excepts from disclosure the internal records and notations of law
enforcement agencies and prosecutors when their release would interfere with law
enforcement and crime prevention. Gov’t Code § 552.108(b)(1); see also Open Records
Decision No. 531 at 2 (1989). Section 552.108(b)(1) is intended to protect “information
which, if released, would permit private citizens to anticipate weaknesses in a police
department, avoid detection, jeopardize officer safety, and generally undermine police efforts
to effectuate the laws of this State.” See City of Fr. Worth v. Cornyn, 86 S.W.3d 320
(Tex. App.—Austin 2002, no pet.). To demonstrate the applicability of this exception, a
governmental body must meet its burden of explaining how and why release of the requested
information would interfere with law enforcement and crime prevention. Open Records
Decision No. 562 at 10 (1990). This office has concluded section 552.108(b)(1) excepts
from public disclosure information relating to the security or operation of a law enforcement
agency. JSee, e.g., Open Records Decision Nos. 531 (release of detailed use of force
guidelines would unduly interfere with law enforcement), 252 (1980) (section 552.108 is
designed to protect investigative techniques and procedures used in law enforcement), 143
(1976) (disclosure of specific operations or specialized equipment directly related to
investigation or detection of crime may be excepted). Section 552.108(b)(1) is not
applicable, however, to generally known policies and procedures. See, e.g., Open Records
Decision Nos. 531 at 2-3 (Penal Code provisions, common law rules, and constitutional
limitations on use of force not protected), 252 at 3 (governmental body failed to indicate why
investigative procedures and techniques requested were any different from those commonly
known). You seek to withhold information within the submitted firearms qualifications
results that reveals the type of firearms used by city police officers. We understand you to
assert that release of this information would jeopardize officer safety. Upon review, we find
the release of the information we have marked would interfere with law enforcement and
crime prevention. Thus, the city may withhold the information we marked under
section 552.108(b)(1) of the Government Code. However, you have not demonstrated the
release of the remaining information would interfere with law enforcement or crime
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prevention, and the city may not withhold it under section 552.108(b)(1) of the Government
Code.

Section 552.117(a)(2) of the Government Code excepts from disclosure, in part, the home
telephone number of a peace officer, as defined by article 2.12 of the Code of Criminal
Procedure, regardless of whether the peace officer made an election under section 552.024
of the Government Code. Gov’t Code § 552.117(a)(2); Open Records Decision No. 622
(1994). We note section 552.117 also encompasses a personal cellular telephone or pager
number, unless the cellular or pager service is paid for by a governmental body. See Open
Records Decision No. 506 at 5-7 (1988) (statutory predecessor to section 552.117 not
applicable to cellular telephone numbers provided-and paid for by governmental body and
intended for official use); see also Open Records Decision No. 670 at 6 (2001) (determining
a governmental body may withhold the personal cellular telephone pager number of its peace
officers under section 552.117(a)(2) without the necessity of requesting an attorney general
decision). We have marked a cellular telephone number that might be subject to
section 552.117(a)(2). If the individual to whom this information relates has paid for the
cellular telephone service with his personal funds, then the city must withhold this
information under section 552.117(a)(2) of the Government Code. If the individual at issue
did not pay for the cellular telephone service with his personal funds, then the city may not
withhold the information we marked under section 552.117(a)(2) of the Government Code.
The remaining information is not subject to section 552.117 of the Government Code and
may not be withheld on that basis.

Section 552.1175 of the Government Code protects the home address, home telephone
number, emergency contact information, social security number, and family member
information of certain individuals, when that information is held by a governmental body in
a non-employment capacity and the individual elects to keep the information confidential.
See Gov’t Code § 552.1175(b). Upon review, we find none of the remaining information is
subject to section 552.1175 of the Government Code, and the city may not withhold any of
it on that basis.

Section 552.130 of the Government Code excepts from disclosure information related to a
motor vehicle operator’s or driver’s license or permit, or information related to a motor
vehicle title or registration, issued by an agency of this state or another state or country.® Id.
§ 552.130(a)(1), (2). Accordingly, the city must withhold the information we have marked
under section 552.130 of the Government Code.

Section 552.137 provides, “an e-mail address of a member of the public that is provided for
the purpose of communicating electronically with a governmental body is confidential and
not subject to disclosure under [the Act],” unless the owner of the e-mail address has

“The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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affirmatively consented to its release or the e-mail address is specifically excluded by
subsection (¢). Id. § 552.137(a)-(c). The city must withhold the e-mail address we have
marked under section 552.137 of the Government Code, unless the owner of the e-mail
address has affirmatively consented to its release.

Section 552.140 of the Government Code provides, in part:

(a) This section applies only to a military veteran’s Department of Defense
Form DD-214 or other military discharge record that is first recorded with or
that otherwise first comes into the possession of a governmental body on or
after September 1, 2003.

Id. § 552.140(a). Section 552.140 provides a military veteran’s DD-214 form or other
military discharge record that is first recorded with or that otherwise first comes into the
possession of a governmental body on or after September 1, 2003, is confidential for a period
of seventy-five years and may be disclosed only in accordance with section 552.140 or a
court order. See id. § 552.140(a)-(b). We note that section 552.140 applies to only the
DD-214 form itself or other military discharge records and not references to the form or
records. Based on the submitted information, we understand the city came into possession
of the submitted DD-214 form after September 1, 2003. Accordingly, we conclude the city
must withhold the submitted DD-214 form, which we have marked, under section 552.140
of the Government Code.

Section 552.152 of the Government Code provides:

Information in the custody of a governmental body that relates to an
employee or officer of the governmental body is excepted from [required
public disclosure] if, under the specific circumstances perfaining to the
employee or officer, disclosure of the information would subject the
employee or officer to a substantial threat of physical harm.

Id. § 552.152. Upon review, we find you have not demonstrated release of the remaining
information would subject an employee or officer to a specific substantial risk of physical
harm.  Accordingly, the city may not withhold the remaining information under
section 552.152 of the Government Code.

In summary, the city must withhold the information we have marked under section 552.101
of the Government Code in conjunction with section 411.083 of the Government Code,
section411.192 of the Government Code, and common-law privacy. The city must withhold
the information we have marked under section 552.102(a) of the Government Code. The city
may withhold the information we marked under section 552.108(b)(1) of the Government
Code. To the extent the individual at issue paid for the cellular telephone service with his
personal funds, the city must withhold the cellular telephone number we marked under
section 552.117(a)(2) of the Government Code. The city must withhold the information we
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marked under section 552.130 of the Government Code and the e-mail address we marked
under section 552.137 of the Government Code, unless the owner of the e-mail address
affirmatively consented to its release. The city must withhold the DD-214 form we marked
under section 552.140 of the Government Code. The remaining information must be
released.*

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney Cenenagl tol} free at [g888) 672-6787.
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Neal Falgoust
Assistant Attorney General
Open Records Division
NF/agn

Ref: ID# 442854

Enc. Submitted documents

c: Requestor
(w/o enclosures)

“We note this office has issued Open Records Decision No. 684 (2009), a previous determination to
all governmental bodies authorizing them to withhold ten categories of information, including an e-mail address
of a member of the public under section 552.137 of the Government Code and a DD-214 form under
section 552.140 of the Government Code, without the necessity of requesting an attorney general decision,



