ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

January 23, 2012

Ms. Cherl K. Byles
Assistant City Attorney
City of Fort Worth

1000 Throckmorton Street
Fort Worth, Texas 76102

OR2012-01032
Dear Ms. Byles:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 443058 (Fort Worth PIR No. W012753).

The City of Forth Worth (the “city”) received a request for “the city’s file” on a named
individual. You claim that the submitted information is excepted from disclosure under
section 552.101 of the Government Code. We have considered the exception you claim and
reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This exception encompasses information other statutes make confidential.
You raise section 552.101 in conjunction with section 143.089 of the Local Government
Code. The city is a civil service city under chapter 143 of the Local Government Code.
Section 143.089 provides for the existence of two different types of personnel files relating
to a police officer: one that must be maintained as part of the officer’s civil service file and
another the police department may maintain for its own internal use. See Local Gov’t Code
§ 143.089(a), (g). The officer’s civil service file must contain certain specified items,
including commendations, periodic evaluations by the police officer’s supervisor, and
documents relating to any misconduct in which the department took disciplinary action
against the officer under chapter 143 of the Local Government Code. 7d. § 143.089(a)(1)-(2).
Chapter 143 prescribes the following types of disciplinary actions: removal, suspension,
demotion, and uncompensated duty. /d. §§ 143.051-.055. In cases in which a police
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department investigates a police officer’s misconduct and takes disciplinary action against
an officer, it is required by section 143.089(a)(2) to place all investigatory records relating
to the investigation and disciplinary action, including background documents such as
complaints, witness statements, and documents of like nature from individuals who were not
in a supervisory capacity, in the police officer’s civil service file maintained under
section 143.089(a). See Abbott v. Corpus Christi, 109 S.W.3d 113, 122 (Tex.
App.—Austin 2003, no pet.). All investigatory materials in a case resulting in disciplinary
action are “from the employing department” when they are held by or are in the possession
of the department because of its investigation into a police officer’s misconduct, and the
department must forward them to the civil service commission for placement in the civil
service personnel file. /d. Such records may not be withheld under section 552.101 of the
Government Code in conjunction with section 143.089 of the Local Government Code. See
Local Gov’t Code § 143.089(f); Open Records Decision No. 562 at 6 (1990). However,
information maintained in a police department’s internal file pursuant to section 143.089(g)
is confidential and must not be released. City of San Antonio v. Tex. Attorney Gen., 851
S.W.2d 946, 949 (Tex. App.—Austin 1993, writ denied).

You assert the submitted internal affairs investigations are confidential under
section 143.089(g) of the Local Government Code. You state this information relates to
internal affairs investigations regarding the named officer’s alleged misconduct that did not
result in disciplinary action. However, the submitted information includes offense reports
that are also maintained independently from the city police department officer’s personnel
file. The present request does not specifically seek information from the officer’s city police
department personnel files. Instead, the requestor seeks information pertaining to a named
individual. Because the requestor generally asks for information about the named individual,
both the officer’s personnel file and any copies of investigatory materials the city’s police
department maintains for law enforcement purposes are responsive. The city may not engraft
the confidentiality afforded to records under section 143.089(g) to records that exist
independently of the internal files. Accordingly, we find the information that is maintained
solely in the city police department’s internal investigative file is confidential under
section 143.089(g) and must be withheld under section 552.101 of the Government Code.
However, the submitted offense reports that are also maintained independently of the city
police department’s internal investigative file are not confidential under section 143.089(g)
and may not be withheld under section 552.101 of the Government Code on that basis. We
will therefore consider your additional arguments against disclosure with respect to the
responsive information maintained independent of the internal file.

Section 552.232 of the Government Code provides as follows:

(a) A governmental body that determines that a requestor has made a request
for information for which the governmental body has previously furnished
copies to the requestor or made copies available to the requestor on payment
of applicable charges under Subchapter F, shall respond to the request, in
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relation to the information for which copies have been already furnished or
made available, in accordance with this section, except that:

(1) this section does not prohibit the governmental body from
furnishing the information or making the information available to the
requestor again in accordance with the request; and

(2) the governmental body is not required to comply with this section
in relation to information that the governmental body simply
furnishes or makes available to the requestor again in accordance with
the request.

(b) The governmental body shall certify to the requestor that copies of all or
part of the requested information, as applicable, were previously furnished to
the requestor or made available to the requestor on payment of applicable
charges under Subchapter F. The certification must include:

(1) a description of the information for which copies have been
previously furnished or made available to the requestor;

(2) the date that the governmental body received the requestor’s
original request for that information;

(3) the date that the governmental body previously furnished copies
of or made available copies of the information to the requestor;

(4) a certification that no subsequent additions, deletions, or
corrections have been made to that information; and

(5) the name, title, and signature of the officer for public information
or the officer’s agent making the certification.

(c) A charge may not be imposed for making and furnishing a certification
required under Subsection (b).

(d) This section does not apply to information for which the governmental
body has not previously furnished copies to the requestor or made copies
available to the requestor on payment of applicable charges under
Subchapter F. A request by the requestor for information for which copies
have not previously been furnished or made available to the requestor,
including information for which copies were not furnished or made available
because the information was redacted from other information that was
furnished or made available or because the information did not yet exist at the
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time of an earlier request, shall be treated in the same manner as any other
request for information under this chapter.

Gov’t Code § 552.232. Thus, section 552.232 allows a governmental body to certify that
records have previously been provided to a requestor, rather than make those same records
available to the same requestor in response to subsequent requests. We note offense report
numbers 11-66092, 11-66167, and 11-81170 were the subject of previous requests for
information from the same requestor. In Open Records Letter No. 2011-13922 (2011), we
determined, in part, with the exception of basic information, the city may withhold offense
report number 11-66167 under section 552.108(a)(1) of the Government Code and the basic
information you marked under section 552.101 of the Government Code in conjunction with
common-law privacy. Additionally, this office ruled the city may withhold the information
you marked in offense report number 11-66092 under section 552.101 of the Government
Code in conjunction with common-law privacy. In Open Records Letter No. 2011-15975
(2011), we determined, in part, with the exception of basic information, the city may
withhold offense report number 11-81170 under section 552.108(a)(1) of the Government
Code and the basic information marked under section 552.101 of the Government Code in
conjunction with common-law privacy. We have no indication the law, facts, and
circumstances on which these prior rulings were based have changed. Accordingly, the city
may rely on Open Records Letter No. 2011-13922 as a previous determination and withhold
or release offense report numbers 11-66092 and 11-66167 in accordance with that ruling.
Further, the city may rely on Open Records Letter No. 2011-15975 as a previous
determination and withhold or release offense report number 11-81170 in accordance with
that ruling. See Open Records Decision No. 673 (2001) (so long as law, facts, and
circumstances on which prior ruling was based have not changed, first type of previous
determination exists where requested information is precisely same information as was
addressed in prior attorney general ruling, ruling is addressed to same governmental body,
and ruling concludes that information is or is not excepted from disclosure). Upon provision
to the requestor of the certification required by section 552.232, the requestor need not again
be provided with any basic or other releaseable information that the city made available to
him in response to his previous requests.

With regard to the offense reports at 1ssue that were not previously ruled on, section 552.101
of'the Government Code excepts from disclosure “information considered to be confidential
by law, either constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101.
Section 552.101 encompasses the doctrine of common-law privacy, which protects
information that (1) contains highly intimate or embarrassing facts, the publication of which
would be highly objectionable to a reasonable person, and (2) 1s not of legitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be met.
Id. at 681-82. The type of information considered intimate or embarrassing by the Texas
Supreme Court in /ndustrial Foundation included information relating to sexual assault,
pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric
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treatment of mental disorders, attempted suicide, and injuries to sexual organs. /d. at 683.
Generally, only highly intimate information that implicates the privacy of an individual is
withheld. However, in certain instances, where it is demonstrated the requestor knows the
identity of the individual involved as well as the nature of certain incidents, the entire report
must be withheld to protect the individual’s privacy.

In this instance, you seek to withhold the entirety of the information at issue under
section 552.101 in conjunction with common-law privacy. However, you have not
demonstrated, nor does it otherwise appear, this is a situation in which the entirety of the
information at issue must be withheld on the basis of common-law privacy. Accordingly,
the city may not withhold the entirety of the offense reports at issue under section 552.101
ofthe Government Code on that basis. However, we find the information you have marked,
except where we marked for release, in addition to the information we have marked, is highly
intimate or embarrassing and not of legitimate public concern. Therefore, the city must
withhold the marked information pursuant to section 552.101 of the Government Code in
conjunction with common-law privacy. However, we find none ofthe remaining information
is highly intimate or embarrassing and of no legitimate public interest. Therefore, none of
the remaining information may be withheld under section 552.101 on the basis of
common-law privacy.

Section 552.101 of the Government Code also encompasses laws that make criminal history
record information (“CHRI”) confidential.! CHRI generated by the National Crime
Information Center or by the Texas Crime Information Center is confidential under federal
and state law. CHRI means “information collected about a person by a criminal justice
agency that consists of identifiable descriptions and notations of arrests, detentions,
indictments, informations, and other formal criminal charges and their dispositions.” Id.
§ 411.082(2). Title 28, part 20 of the Code of Federal Regulations governs the release of
CHRI obtained from the National Crime Information Center network or other states. See 28
C.F.R. § 20.21. The federal regulations allow each state to follow its individual law with
respect to CHRI it generates. Open Records Decision No. 565 at 7 (1990); see generally
Gov’t Code ch. 411 subch. F. Section 411.083 of the Government Code deems confidential
CHRI the Texas Department of Public Safety (“DPS”) maintains, except DPS may
disseminate this information as provided in chapter 411, subchapter F of the Government
Code. See Gov’t Code § 411.083. Sections 411.083(b)(1) and 411.089(a) authorize a
criminal justice agency to obtain CHRI; however, a criminal justice agency may not release
CHRI except to another criminal justice agency for a criminal justice purpose. Id.
§ 411.089(b)(1). Thus, any CHRI obtained from DPS or any other criminal justice agency
must be withheld under section 552.101 of the Government Code in conjunction with
Government Code chapter 411, subchapter F. Upon review, we find the Federal Bureau of

"The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987),470
(1987).
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Investigation (“FBI”) numbers we have marked constitute CHRI generated by the FBI, which
the city must withhold under section 552.101 in conjunction with federal law and chapter 411
of the Government Code.

Section 552.130 of the Government Code excepts from disclosure information that relates
to a motor vehicle operator’s or driver’s license or permit issued by an agency of this state
or another state or country.” Gov’t Code § 552.130(a)(1). Upon review, we find the city
must withhold the information we have marked under section 552.130 of the Government
Code.

In summary, except for the offense reports at issue, the submitted information is confidential
under section 143.089(g) and must be withheld under section 552.101 of the Government
Code. With regard to the submitted offense reports, the city may continue to rely on Open
Records Letter No. 2011-13922 as a previous determination and withhold or release offense
report numbers 11-66092 and 11-66167 in accordance with that ruling. Further, the city may
continue to rely on Open Records Letter No. 2011-15975 as a previous determination and
withhold or release offense report number 11-81170 in accordance with that ruling. The city
must withhold the information you have marked, except where we marked for release, in
addition to the information we have marked, pursuant to section 552.101 of the Government
Code in conjunction with common-law privacy. The Federal Bureau of Investigation (“FBI”)
numbers we have marked constitute CHRI generated by the FBI, which the city must
withhold under section 552.101 in conjunction with federal law and chapter 411 of the
Government Code. The city must withhold the information we have marked under
section 552.130 of the Government Code. The remaining information must be released.’

This letter ruling 1s limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public

*The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987),470
(1987).

*We note the remaining information includes social security numbers. Section 552.147(b) of the
Government Code authorizes a governmental body to redact a living person’s social security number from
public release without the necessity of requesting a decision from this office under the Act.
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information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

Senne Upporma—

Sean Opperman
Assistant Attorney General
Open Records Division
SO/dls
Ref: ID# 443058

Enc. Submitted documents

c: Requestor
(w/o enclosures)



