GREG ABBOTT

January 26, 2012

Ms. Margo Kaiser

Staff Attorney

Texas Workforce Commission
101 East 15" Street

Austin, Texas 78778-0001

OR2012-01358
Dear Ms. Kaiser:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 443675 (TWC Tracking No. 111102-020).

The Texas Workforce Commission (the “commission”) received a request for a specified
Equal Employment Opportunity Commission (“EEOC”) charge file. You state some of the
requested information will be made available upon payment of costs. You state the
commission has redacted information pertaining to mediation and conciliation efforts
pursuant to the previous determination issued to the commission in Open Records Letter
No. 2009-10954 (2009). See Gov’t Code § 552.301(a); Open Records Decision No. 673
at 7-8 (2001). You also state the commission will withhold information pursuant to the
previous determination in Open Records Decision No. 684 (2009) and has redacted social
security numbers under section 552.147 of the Government Code.' You claim that the

"This office issued Open Records Decision No. 684, a previous determination to all governmental
bodies authorizing them to withhold certain categories of information without the necessity of requesting an
attorney general decision, including: direct deposit authorization forms under section 552.101 of the
Government Code in conjunction with common-law privacy; a Form I-9 and attachments under section 552.101
of the Government Code in conjunction with section 1324a of title 8 of the United States Code; W-2 and W-4
forms under section 552.101 of the Government Code in conjunction with section 6103(a) of title 26 of the
United States Code; a certified agenda and tape of a closed meeting under section 552.101 of the Government
Code in conjunction with section 551.104 of the Government Code; a fingerprint under section 552.101 of the
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remaining requested information is excepted from disclosure under section 552.101 of the
Government Cede. We have considered the exception you claim and reviewed the submitted
representative sample of information.’

Initially, we must address the commission’s obligations under section 552.301 of the
Government Code, which prescribes the procedures a governmental body must follow in
asking this office to decide whether requested information is excepted from public
disclosure. Pursuant to section 552.301(e), a governmental body must submit to this office
within fifteen business days of receiving an open records request (1) general written
comments stating the reasons why the stated exceptions apply that would allow the
information to be withheld, (2) a copy of the written request for information, (3) a signed
statement or sufficient evidence showing the date the governmental body received the written
request, and (4) a copy of the specific information requested or representative samples,
labeled to indicate which exceptions apply to which parts of the documents. See Gov’t Code
§ 552.301(e)(1)(D). You state the commission received the request for information on
November 2, 2011. We note this office does not count the date the request was received or
holidays for the purpose of calculating a governmental body’s deadlines under the Act.
November 11, 24, and 25, 2011, were holidays; therefore, the commission’s
fifteen-business-day deadline was November28,2011. You submitted comments stating the
reasons why the stated exceptions apply and a representative sample of the requested
information you seek to withhold via interagency mail on November 30, 2011. See id.
§ 552.308 (describing rules for calculating submission dates of documents sent via first class
United States mail, common or contract carrier, or interagency mail). Accordingly, we
conclude the commission failed to comply with the procedural requirements mandated by
section 552.301 of the Government Code. 4

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the procedural requirements of section 552.3C1 results in the legal presumption

Government Code in conjunction with section 560.003 of the Government Code; [.-2 and L-3 declarations
under section 552.101 of the Government Code in conjunction with section 1701.306 of the Occupations Code;
a Texas license plate number and the portion of any video depicting a discernible Texas license plate number
under section 552.130 of the Government Code; an e-mail address of a member of the public under
section 552.137 of the Government Code; and 2 Form DD-214 or other military discharge record that is first
recorded or first comes into the possession of a governmental body on or after September 1, 2003 under
section 552.140(b) of the Government Code. Additionally, section 552.147(b) of the Government Code
authorizes a governmental body to redact a living person’s social security number from public release without
the necessity of requesting a decision from this office under the Act. Gov’t Code § 552.147(b).

*This letter ruling assumes that the submitted representative sample of information is truly
representative of the requested information as a whole. This ruling does not reach, and therefore does not
authorize, the withholding of any other requested information to the extent that the other information is
substantially different than that submitted to this office. See Gov’'t Code §§ 552.301{e)(1)D), .302; Open
Records Decision Nos. 499 at 6 (1988), 497 at 4 (1988).
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that the requested information is public and must be released unless there is a compelling
reason to withhold the information from disclosure. See id. § 552.302; Simmons v.

Kuzmich, 166 S.W.3d 342 (Tex. App.—Fort Worth 2005, no pet.); Hancock v. State Bd. of
Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990, no writ); see also Open Records
Decision No. 319 (1982). Generally, a compelling reason exists when third party interests
are at stake or when information is confidential under other law. Open Records Decision
No. 177 (1977). Section 552.101 can provide a compelling reason to overcome this
presumption. Therefore, we will address the applicability of section 552.101 to the
submitted information.

Section 552.101 of the Government Code, excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This exception encompasses information other statutes make confidential.
Pursuant to section 21.204 of the Labor Code, the commission may investigate a complaint
of an unlawful employment practice. See Labor Code § 21.204; see also id §§ 21.0015
(powers of Commission on Human Rights under Labor Code chapter 21 transferred to
commission’s civil rights division), .201. Section 21.304 of the Labor Code provides that
“la]n officer or employee of the commission may not disclose to the public information
obtained by the commission under Section 21.204 except in compliance with Section 21.305
and as necessary to the conduct of a proceeding under this chapter.” /d. § 21.304.

You state the submitted information pertains to a complaint of unlawful employment
discrimination filed by a third party that was investigated by the commission under
section 21.204 and on behalf of the EEOC. Based on your representations, we find
section 21.304 of the Labor Code is applicable to the submitted information. You contend
the release provisions of section 21.305 of the Labor Code are not applicable to the submitted
information because neither the requestor nor his client is a party to the complaint to which
the information at issue pertains. See id. § 21.305 (granting access to commission records
to party to complaint filed under Labor Code section 21.201). We agree and, therefore, we
conclude the commission must withhold the submitted information under section 552.101
of the Government Code in conjunction with section 21.304 of the Labor Code.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
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information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

:’k.& - <7v

Lindsay E. Hale
Assistant Attorney General
Open Records Division

LEH/ag
Ref: ID# 443675
Enc. Submitted documents

¢ Requestor
(w/o enclosures)



