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Peloton. We have considered the submitted arguments and submitted 

state two 
C'InGeneron") and Visualase. Inc. ("Visualasc"), was the subject of a previous request f()r 
a ruling. in response to which this office issued Open Records Letter No. 2010-07059/\ 
(2010). In that ruling, we held, in part, that the institute must withhold the information 
1nGeneron and Visualase indicated in their applications under section 552.11 O(b) of the 
Government Code and the information Visualase indicated under section 552.11O(a) of the 
Government Code. /\s we have no indication the law. nlctS. and circumstances on \',hich the 
prior ruling was based have changed as to InCicneron's and Visualase's information subject 
to section 552.1 10 of the Ciovernment Code. the institute must continue to rely on Open 
Records Letter No. 2010-07059/\ as a previous determination and vvithhold InGeneron' sand 
Visualase's information in accordance with that ruling. See Open Records Decision No.6 73 
(2001) (so long as law, facts, and circumstances on which prior ruling was based have not 
changed. first type of previous determination exists where requested information is precisely 
same information as was addressed in prior attorney general ruling, ruling is addressed to 
same governmental body, and ruling concludes that information is or is not excepted from 
disclosure). /\s to the remaining information at issue. we will consider the submitted 
arguments against disclosure. 

We next address the institute's procedural obligations under section 552.301 or the 
Government Code when requesting a decision from this office under the Act. Pursuant to 
section 552.30 i (b), within ten business days atter receiving the request the governmental 
body must request a ruling from this office and state the exceptions to disclosure that apply. 
See Gov't Code § 552.301(b). Pursuant to section 552.301(e). within fifteen business days 
of receipt of the request the governmental body must to submit to this office (1) written 
comments stating the reasons why the stated exceptions apply that would allow the 
information to be withheld, (2) a copy of the written request for iniCmnation. (3) a signed 
statement or sufficient evidence showing the date the governmental body recehed the written 
request, and (4) a copy of the speciiic information requested or representative samples. 
labeled to indicate which exceptions apply to which parts of the documents. See (JOy't Code 
§ 552.301(e). You inform us the institute received the instant requcst for inl(mnation on 
October 2 L 2011 and that the institute was closed on November 1 L 2011. Thus. the 
institute's ten-business-day deadline was November 4. 20 I L and the fifteen-business-day 
deadline was November 14,2011. However, we received by interagency mail the institute's 
request for a ruling on November 8, 2011, after the ten-business day deadline, and the 
remaining required information on November 16, 2011, after the litteen-business-day 
deadline. The institute has provided no evidence these communications were deposited into 
interagency mail within the applicable deadlines. See id. § 552.308(b) (state agency meets 
deadline if the request, notice, or other writing is sent by interagency mail and the agency 
provides evidence sutTicient to establish that the request was deposited in interagency mail 
within the deadline period). Consequently, we find the institute failed to comply with 
section 552.301. 
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of the Government Code, a governmental bod{s l~lilure to 
the 

reason exists to withhold 
disclosure. See § 552.302; Simmons v. Kuzrnich, 166 S. W .3d 342, 350 

(Tex. App.~-Fort Worth 2005, no peL): Hancock v. Stale Bel oj fns.. 797 
S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ) (governmental body must make 
compelling demonstration to overcome presumption of openness pursuant to statutory 
predecessor to section 552.302); see also Open Records Decision No. 630 (1994). Generally. 
a compelling reason to withhold information exists where some other source of law makes 
the information confidential or where third party interests arc at stake. Open Records 
Decision No. 150 at 2 (1977). In this instance, third-party interests are at stake. and you raise 
section 552.101 of the Government Code, which can provide a compelling reason to 
withhold information. Therefore, we will consider the submitted arguments against 
disclosure. 

We next note some of the information Bellicum, Mirna. Peloton. and Myriad seek to 
withhold was not submitted by the institute for our review. This ruling does not address 
information beyond what the institute has submitted to us for review. ,)'ee Gov't Code 
§ 552.301 (e)( 1 )(D) (governmental body requesting decision from attorney general must 
submit copy of specific information requested). Accordingly. this ruling is limited to the 
information the institute submitted as responsive to the request for information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." fd. 
§ 552.101. . This section encompasses information protected by other statutes. 
Section 102.262 of the Health and Safety Code addresses the confidentiality of certain 
information pertaining to grants made by the institute. Section 102.262 provides: 

(a) The following information is public information and may be disclosed 
under Chapter 552, (iovernment Code: 

(1) the applicant's name and address; 

(2) the amount of funding applied for; 

(3) the type of cancer to be addressed under the proposal; and 

(4) any other information designated by the institute vvith the 
consent of the grant applicant. 

(b) In order to protect the actual or potential value of information submitted 
to the institute by an applicant for or recipient of an institute grant. the 
following information submitted by such applicant or recipient is confidential 
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and is not subject to disclosure under Chapter 552, Government Code, or any 

(1) all information, except as provided in Subsection (a), that 
is contained in a grant award contract between the institute 
and a grant recipient, relating to a product. device, or process. 
the application or use of such a product, device, or proccss. 
and all technological and scientific information. including 
computer programs, developed in whole or in part by an 
applicant for or recipient of an institute grant, regardless of 
whether patentable or capable of being registered under 
copyright or trademark laws, that has a potential for being 
sold, traded, or licensed for a fee; and 

(2) the plans, specifications. blueprints. and designs, inel uding 
related proprietary information. of a scientific research and 
development facility. 

Heath & Safety Code § 102.262. The legislature is silent as to how this office or a court is 
to determine whether particular scientific information has "a potential for being sold, traded, 
or licensed for a fee." Id. § 1 02.262(b). Furthermore, whether particular scientific 
information has such a potential is a question of fact that this office is unable to resolve in 
the opinion process. See Open Records Decision No. 651 at 10 (1997). Thus, this oftice has 
stated that in considering whether requested scientific information has "a potential for being 
sold, traded, or licensed for a fee," we will rely on a party's assertion that the information has 
this potential. See id. at 9-1 0 (construing Education Code section 51. 914(1 )). But see id. at 
10 (finding determination that information has potential for being sold. traded. or licensed 
for fee is subject to judicial review). 

You assert the information at issue is confidential under section 1 02.262(b)( 1 ). The 
information at issue consists of successful grant funding applications for cancer research and 
prevention services. These applications outline the proposed research. its cost. and its 
commercial and financial implications. The institute states each funded application concerns 
"the discovery and/or use of state-of ... the-art technologies, tools, products, devices or 
processes for cancer research." The institute informs us that applications are funded because 
the institute believes them to have "the potential for generating income fiJr the state." The 
institute argues that premature disclosure of this information would directly reveal the 
substance of the research and could destroy valuable licensing and patent opportunities. 
Based upon these representations and our review, we find the information at issue relates to 
"'a product, device, or process, the application or use of such a product device. or process 
and, .. technological and scientific information, including computer programs .. that has 
a potential for being sold, traded, or licensed for a fee" and is therefore generally subject to 
section 102.262. However, we note that. pursuant to section 102.262(a). any information 
listed in section 102.262(a) is public information and may be disclosed. Health & Safety 
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The institute states it publishes this information, as well as the title 

must 
information at issue section 552.101 of the Government Code in conjunction 
section 1 02.262(b) of the Health and Safety Code.' 

In summary, with respect to InGeneron's and Visualase's information, the institute must 
continue to rely on Open Records Letter No. 201 0-07059A as a previous determination and 
withhold that information in accordance with it. With the exception of information the 
institute releases under section 102.262(a), the institute must withhold the information at 
issue under section 552.101 ofthe Government Code in conjunction \vith section 1 02.262(b) 
of the Health and Safety Code. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore. this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at -'-'-'-'='--'-'--'-'--'~=~=':"=':"="-"-J=~~~~~~' 
or call the OtTice of the Attorney General's Open Government Hotline. toll free. 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General. toll free at (888) 672-6787. 

Sincerely. 

Misty Haberer Barham 
Assistant Attorney General 
Open Records Division 

MHB/agn 

Ref: ID If 442460 

Ene. Submitted documents 

c: Requestor 
enclosures) 

2Secause our ruling is dispositive, we do not address the third parties' remaining arguments against 
disclosure, 
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Ms. Ana Ward 

Therapeutics 
2150 Woodward Street, Suite 100 
Austin. Texas 78744 
(w/o enclosures) 

Mr. Paul S. Radich 
For Apollo Endosurgery, Inc. 
Andrews & Kurth, L.L.P. 
111 Congress Avenue, Suite 1700 
Austin, Texas 78701 
(w/o enclosures) 

Mr. Craig Benson 
President 
Myraid RBM 
3300 Duval Road 
Austin, Texas 78759 
(w/o enclosures) 

Ms. Laura M. Merritt 
Pcloton 

Wilson, Sonsini, Goodrich 
900 South Capital of Texas lighvvay 
Fifth Floor 
Austin, Texas 78746-5546 
(w/o enclosures) 

Mr. Ruben R. Barrera 
For Bellicum Pharmaceuticals, Inc. 
Bracewell & Guiliani, L.L.P. 
106 South St. Mary's Street, Suite 800 
San Antonio, Texas 78205-3603 
(w/o enclosures) 

Mr. Jon Nemunaitis 
Gradalis 
2545 Godlen Bear Drive, Suite 110 
Carrollton, Texas 75006 
(w/o enclosures) 


