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ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

February 2, 2012

Ms. Judi S. Rawls

City of Beaumont

P.O. Box 3827

Beaumont, Texas 77704-3827

OR2012-01707
Dear Ms. Rawls:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 444199 (ORR 11-02).

The Beaumont Police Department (the “department”) received a request for any investigation
file on a named individual from January 1, 2011 to the date of the request.' You state the
department has released some information to the requestor. See Transp. Code
§ 550.065(c)(4). You claim some of the requested information is not subject to the Act.
You claim the submitted information is excepted from disclosure under
sections 552.101, 552.119, and 552.130 of the Government Code. We have considered the
exceptions you claim and reviewed the submitted information.

Initially, you state some of the submitted information was obtained pursuant to a grand jury
subpoena and thus it is not subject to the Act. The judiciary is expressly excluded from the
requirements of the Act. See Gov't Code § 552.003(1)(B). This office has determined that
for purposes of the Act, a grand jury is part of the judiciary and is therefore not subject to the
Act. See Open Records Decision No. 411 (1984). Moreover, records kept by another person

'You state the city sought and received clarification of the request for information. See Gov't Code
§ 552.222(b) (stating that if information requested is unclear to governmental body or if a large amount of
information has been requested, governmental body may ask requestor to clarify or narrow request, but may
not inquire into purpose for which information will be used); City of Dallas v. Abborr, 304 S.W.3d 380
(Tex. 2010) (holding that when governmental entity, acting in good faith, requests clarification of unclear or
overbroad request for public information, ten-business-day period to request attorney general opinion is
measured from date the request is clarified or narrowed).
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or entity acting as an agent for a grand jury are considered to be records in the constructive
possession of the grand jury and are therefore not subject to the Act. See Open Records
Decisions Nos. 513 (1988), 398 (1983). But see ORD 513 at 4 (defining limits of judiciary
exclusion). The fact information collected or prepared by another person or entity is
submitted to the grand jury does not necessarily mean such information is in the grand jury’s
constructive possession when the same information also is held in the other person’s or
entity’s own capacity. Information held by another person or entity but not produced at the
direction of the grand jury may well be protected under one of the Act’s specific exceptions
to disclosure, but such information is not excluded from the reach of the Act by the judiciary
exclusion. See ORD 513. Therefore, to the extent the department has possession of the
information at issue as an agent of the grand jury, any such information is in the grand jury’s
constructive possession and is not subject to the Act. This decision does not address the
public availability of any such information, which need not be released to the requestor. To
the extent the department does not have possession of this information as an agent of the
grand jury, any such information is subject to the Act and must be released unless the
information falls within the scope of an exception to disclosure. Therefore, we will address
your arguments for this information as well as the remaining information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes. The
department seeks to withhold grand jury subpoenas and the information contained in those
subpoenas under article 20.02 of the Code of Criminal Procedure. Article 20.02(a) of the
Code of Criminal Procedure provides that “[t]he proceedings of the grand jury shall be
secret.”” Crim. Proc. Code art. 20.02(a). Article 20.02, however, does not define
“proceedings” for purposes of subsection (a). Therefore, we have reviewed case law for
guidance and found that Texas courts have not often addressed the confidentiality of grand
jury subpoenas-under article 20.02. Nevertheless, the court in /n re Reed addressed the issue
of what constitutes “proceedings” for purposes of article 20.02(a) and stated that although
the court was aware of the policy goals behind grand jury secrecy, the trial court did not err
in determining the grand jury summonses at issue were not proceedings under article 20.02.
See Inre Reed, 227 S.W.3d 273, 276 (Tex. App.—San Antonio 2007, no pet.). The court
further stated that the term “proceedings” could “reasonably be understood as encompassing
matters that take place before the grand jury, such as witness testimony and deliberations.”
Reed, 227 S.W.3d at 276. The court also discussed that, unlike federal law, article 20.02
does not expressly make subpoenas confidential. See Reed, 227 S.W.3d at 276; FED. R.
CRIM. P. 6(e)(6).

Subsequent to the ruling in Reed, the 80th Legislature, modeling federal law, added
subsection (h) to article 20.02 to address grand jury subpoenas. See Crim. Proc. Code
art. 20.02; FED. R. CRIM. P. 6(e)(6) (“Records, orders, and subpoenas relating to grand-jury
proceedings must be kept under seal to the extent and as long as necessary to prevent the
unauthorized disclosure of a matter occurring before a grand jury.”). Article 20.02(h) states
that “[a] subpoena or summons relating to a grand jury proceeding or investigation must be
kept secret to the extent and for as long as necessary to prevent the unauthorized disclosure
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of a matter before the grand jury.” Crim. Proc. Code art. 20.02(h). This provision, however,
does not define or explain what factors constitute “necessary to prevent the unauthorized
disclosure of a matter before the grand jury.” Id. Because subsection (h) is modeled on
federal law, we reviewed federal case law for guidance on a definition or explanation of the
factors that would constitute “necessary to prevent the unauthorized disclosure of a matter
before the grand jury” for the purposes of keeping grand jury subpoenas secret. Our review
of federal case law revealed that federal courts have ruled inconsistently on the issue of
whether or not grand jury subpoenas must be kept secret. FED. R. CRIM. P. 6(¢e)(6) advisory
committee’s note (stating federal case law has not consistently stated whether or not
subpoenas are protected by rule 6(¢)). Furthermore, even if we considered article 20.02 to
be a confidentiality provision, information withheld under this statute would only be secret
“for as long as necessary to prevent the unauthorized disclosure of a matter before the grand
jury.” Id.

In the present case, you seek to withhold the submitted subpoenas. However, you have not
submitted any arguments explaining how the matter upon which the submitted subpoenas
were based is still “before the grand jury” to warrant keeping the subpoenas secret.
Therefore, upon review of article 20.02 and related case law, it is not apparent, and you have
not otherwise explained, how this provision makes the submitted grand jury subpoenas
confidential. See Open Records Decision No. 478 (1987) (as general rule, statutory
confidentiality requires express language making information confidential). Consequently,
the submitted subpoenas may not be withheld under article 20.02 of the Criminal Code of
Procedure.

Next, we consider the documents the department presented to the grand jury. When
construing article 20.02 of the Code of Criminal Procedure, the types of “proceedings™ Texas
courts have generally stated are secret are testimony presented to the grand jury and the
deliberations of the grand jury. See Reed, 227 S.W.3d at 276; see also Stern v. State, 869
S.W.2d 614 (Tex. App.—Houston [ 14th Dist] 1994, no writ) (stating that anything that takes
place before the bailiffs and grand jurors, including deliberations and testimony, is secret),
In re Grand Jury Matter, 682 F.2d 61, 64 (3rd Cir. 1982) (Third Circuit Court of Appeals
explained that disclosure of information obtained by governmental body during its
independent investigation that is later presented to grand jury does not violate rule 6(¢)). The
court in Stern also stated, “The requirement of secrecy should be imposed only to the extent
that it contributes to the effectiveness of the grand jury as that institution carries out its
investigative and screening functions.” 869 S.W.2d at 623.

You have not explained how the information presented to the grand jury falls into the
categories of information that Texas courts have construed as “proceedings” for the purposes
of article 20.02 of the Code of Criminal Procedure. Further, you have not explained how
release of the information presented to the grand jury would interfere with the effectiveness
of the grand jury. Lastly, information may not be withheld simply because the grand jury
considered the information. Open Records Decision No. 513 at 4 (1988). Upon our review
ofarticle 20.02 and related case law, it is not apparent, and you have not otherwise explained,
how this provision makes the information presented to the grand jury confidential.



Ms. Judi S. Rawls - Page 4

Therefore, the department may not withhold this information under article 20.02 of the Code
of Criminal Procedure.

Section 552.101 of the Government Code also encompasses section 773.091 of the Health
and Safety Code, which makes confidential emergency medical services (“EMS”) records.
Section 773.091 provides in part:

(b) Records of the identity, evaluation or treatment of a patient by emergency
medical services personnel or by a physician providing medical supervision
that are created by the emergency medical services personnel or physician or
maintained by an emergency medical services provider are confidential and
privileged and may not be disclosed except as provided by this chapter.

(¢) Any person who receives information from confidential communications
or records as described by this chapter, other than a person listed in
Section 773.092 who is acting on the survivor’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was obtained.

Health & Safety Code § 773.091(b)-(c). Section 773.091 further provides that

[t]he privilege of confidentiality under this section does not extend to
information regarding the presence, nature of injury or illness, age, sex,
occupation, and city of residence of a patient who is receiving emergency
medical services.

1d. § 773.091(g). Upon review, we find the information we have marked constitutes EMS
records maintained by an EMS provider documenting services provided to a patient.
Accordingly, the EMS records we have marked are confidential and must be withheld under
section 552.101 of the Government Code in conjunction with section 773.091 of the Health
and Safety Code, except as provided by section 773.091(g).

Section 552.101 also encompasses the Medical Practices Act (“MPA”). Medical records are
confidential under the MPA, subtitle B of title 3 of the Occupations Code. See Occ. Code
§ 151.001. Section 159.002 of the MPA provides in part:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.
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(¢) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

1d. § 159.002(a), (b), (c). Information subject to the MPA includes both medical records and
information obtained from those medical records. See id. §§ 159.002, .004; Open Records
Decision No. 598 (1991). This office has concluded the protection afforded by
section 159.002 extends only to records created by either a physician or someone under the
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343
(1982). We also have concluded that when a file is created as the result of a hospital stay,
all of the documents in the file that relate to diagnosis and treatment constitute either
physician-patient communications or records of the identity, diagnosis, evaluation, or
treatment of a patient by a physician that are created or maintained by a physician. See Open
Records Decision No. 546 (1990). Any release of medical records must be consistent with
the purposes for which the governmental body obtained the records. See id. § 159.002(c);
Open Records Decision No. 565 at 7 (1990). Upon review, we agree the majority of the
remaining information you have marked constitutes medical records. However, you have not
demonstrated a portion of the information you have indicated constitutes medical records for
the purposes of the MPA. Accordingly, the medical records we have marked may only be
released in accordance with the MPA.

Section 552.101 of the Government Code also encompasses section 143.090 of the Local
Government Code. You state the City of Beaumont is a civil service city under chapter 143
of the Local Government Code. Section 143.090 provides as follows:

A department, [the Fire Fighters’ and Police Officers’ Civil Service
Commission], or municipality may not release a photograph that depicts a
police officer unless:

(1) the officer has been charged with an offense by indictment or by‘
information;

(2) the officer is a party in a civil service hearing or a case before a
hearing examiner or in arbitration;

(3) the photograph is introduced as evidence in a judicial proceeding;
or

(4) the officer gives written consent to the release of the
photograph.

Local Gov’t Code § 143.090. You state the submitted information includes photographs of
a police officer. Youdo not indicate the police officer depicted in the submitted photographs
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has provided the department with written consent regarding the release of the photograph.
You further inform us none of the exceptions under section 143.090 are applicable.
Therefore, the department must withhold the photographs containing police officers under
section 552.101 in conjunction with section 143.090 of the Local Government Code.
However, the remaining photographs, which include only photographs of the vehicles, do not
depict police officers and may not be withheld under section 552.101 in conjunction with
section 143.090 of the Local Government Code.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that (1) contains highly intimate or embarrassing facts,
the publication of which would be highly objectionable to a reasonable person, and (2) is not
of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be established. Id at 681-82. The type of information
considered intimate or embarrassing by the Texas Supreme Court in Industrial Foundation
included information relating to sexual assault, pregnancy, mental or physical abuse in the
workplace, illegitimate children, psychiatric treatment of mental disorders, attempted suicide,
and injuries to sexual organs. /d. at 683. In addition, this office has found that some kinds
of medical information or information indicating disabilities or specific illnesses are
excepted from required public disclosure under common-law privacy. See Open Records
Decision Nos. 470 (1987) (illness from severe emotional and job-related stress), 455 (1987)
(prescription drugs, illnesses, operations, and physical handicaps). We understand you to
raise section 552.101 in conjunction with common-law privacy for a portion of the remaining
information. Upon review, we find none of the remaining information is highly intimate or
embarrassing and a matter of no legitimate public concern. Therefore, the department may
not withhold any of it under section 552.101 in conjunction with common-law privacy.

You also assert the submitted photographs are excepted from disclosure under
section 552.119 of the Government Code. Section 552.119 provides the following:

(a) A photograph that depicts a peace officer as defined by Article 2.12, Code
of Criminal Procedure, the release of which would endanger the life or
physical safety of the officer, is excepted from [required public disclosure]
unless:

(1) the officer is under indictment or charged with an offense by
information;

(2) the officer is a party in a civil service hearing or a case in
arbitration; or

(3) the photograph is introduced as evidence in a judicial proceeding.

(b) A photograph excepted from disclosure under Subsection (a) may be
made public only if the peace officer gives written consent to the disclosure.
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Gov’t Code § 552.119. Under section 552.119, a governmental body must demonstrate, if
the documents do not demonstrate on their face, that release of the photograph would
endanger the life or physical safety of a peace officer. Upon review, we find none of the
remaining photographs depict a peace officer. Therefore, none of the remaining photographs
may be withheld under section 552.119.

Section 552.130 of the Government Code excepts from disclosure information related to a
motor vehicle operator’s or driver’s license or permit issued by an agency of this state or
another state or country and information related to a motor vehicle title or registration issued
by an agency of this state or another state or country. /d. § 552.130. However, we note
section 552.130 is designed to protect the privacy of individuals, and the right to privacy
expires at death. See Moore v. Charles B. Pierce Film Enters. Inc., 589 S.W.2d 489, 491
(Tex. App.—Texarkana 1979, writref’d n.r.e.); see also Open Records Decision No. 272 at |
(1981) (privacy rights lapse upon death). One of the driver’s licenses you have marked
pertains to a deceased individual. Accordingly, this information, which we have marked for
release, may not be withheld under section 552.130. The department must withhold the
remaining motor vehicle record information you have marked, and the additional information
we have marked, including the information we have marked in the photographs, under
section 552.130 of the Government Code.

Section 552.137 provides, “an e-mail address of a member of the public that is provided for
the purpose of communicating electronically with a governmental body is confidential and
not subject to disclosure under [the Act],” unless the owner of the e-mail address has
affirmatively consented to its release or the e-mail addresses is specifically excluded by
subsection (c).> Gov’t Code § 552.137(a)~(c). Upon review, the department must withhold
the e-mail addresses we have marked under section 552.137 of the Government Code, unless
the owners of the e-mail addresses have affirmatively consented to their release.

In summary, to the extent the department holds the grand jury information it has marked as
an agent of the grand jury, this information consists of records of the judiciary not subject
to disclosure under the Act and need not be released. With the exception of the information
subject to section 773.093(g) of the Health and Safety Code, which must be released, the
department must withhold the information we have marked under section 552.101 in
conjunction with section 773.091(b) of the Health and Safety Code. The department may
only release the medical records we have marked in accordance with the MPA. The
department must withhold the photographs of a police officer under section 552.101 in
conjunction with section 143.090 of the Local Government Code. The department must
withhold the motor vehicle record information you have marked in the documents, except
for the information we have marked for release, and the motor vehicle record information we
have marked in the documents and the photographs under section 552.130 of the

“The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).
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Government Code. Finally, the department must withhold the e-mail addresses we have
marked under section 552.137 of the Government Code, unless the owners of the e-mail
addresses have affirmatively consented to their release. The remaining information must be
released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilitics of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,
~7 g;’;/ﬁi\/g/é{i/éw L B e
Vo :
%

Michelle R. Garza
Assistant Attorney General
Open Records Division
MRG/ag

Ref: ID# 444199

Enc. Submitted documents

c: Requestor
(w/o enclosures)



