GREG ABBOTT

February 13, 2012

Constable Margarito Zapata, Jr.
Caldwell County, Precinct 3
P.O. Box 145

Maxwell, Texas 78656

OR2012-02210
Dear Constable Zapata:

You ask whether certain information 1is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 445231.

The Caldwell County Constable, Precinct 3 (the “constable’s office”) received a request for
the personnel file of a named former deputy. You claim some of the submitted information
is excepted from disclosure pursuant to section 552.117 of the Government Code. We have
considered the exception you claim and reviewed the submitted information. We have also
received and considered comments submitted by the requestor. See Gov’t Code § 552.304
(interested party may submit written comments regarding availability of requested
information).

Initially, we note the requestor has excluded from her request a specified driver’s license
number. Thus, this information is not responsive to this request. This ruling does not
address the public availability of any information that is not responsive to the request, and
the constable’s office need not release such information.
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Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Id.
§ 552.101. Section 552.101 encompasses information that other statutes make confidential,
such as section 1701.306 of the Occupations Code, which provides in relevant part:

(a) The [Texas Commission on Law Enforcement Officer Standards and
Education “TCLEOSE”’] maynot issue a license to a person unless the person
is examined by:

(1) a licensed psychologist or by a psychiatrist who declares in
writing that the person is in satisfactory psychological and emotional
health to serve as the type of officer for which a license is sought; and

(2) alicensed physician who declares in writing that the person does
not show any trace of drug dependency or illegal drug use after a
blood test or other medical test.

(b) An agency hiring a person for whom a license 1s sought shall select the
examining physician and the examining psychologist or psychiatrist. The
agency shall prepare a report of each declaration required by Subsection (a)
and shall maintain a copy of the report on file in a format readily accessible
to the commission. A declaration is not public information.

Occ. Code § 1701.306(a), (b). The submitted information contains L-2 Declaration of
Medical Condition and L-3 Declaration of Psychological and Emotional Health forms.
These forms, which we have marked, must be withheld under section 552.101 of the
Government Code in conjunction with section 1701.306 of the Occupations Code.

Section 552.101 of the Government Code also encompasses section 1701.454 of the
Occupations Code, which governs the public availability of an F-5 form (“Report of
Separation of Licensee”) submitted to TCLEOSE under subchapter J of chapter 1701 of the
Occupations Code. Section 1701.454 provides as follows:

(a) All information submitted to the [TCLEOSE] under this subchapter is
confidential and is not subject to disclosure under Chapter 552, Government
Code, unless the person resigned or was terminated due to substantiated
incidents of excessive force or violations of the law other than traffic
offenses.

'The Office of the Attorney General will raise mandatory exceptions on behalfofa governmental body,
but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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(b) Except as provided by this subchapter, a [TCLEOSE] member or other
person may not release information submitted under this subchapter.

Id. § 1701.454. The remaining information contains an F-5 “Report of Separation of License
Holder” report, which does not indicate the constable whose information is at issue resigned
or was terminated due to substantiated incidents of excessive force or violations of the law
other than traffic offenses. Therefore, the constable’s office must withhold the F-5 form we
have marked pursuant to section 552.101 of the Government Code in conjunction with
section 1701.454 of the Occupations Code.

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Gov’t Code § 552.102(a). The Texas Supreme Court recently held
section 552.102(a) excepts from disclosure the dates of birth of state employees in the payroll
database of the Texas Comptroller of Public Accounts. See Tex. Comptroller of Pub.
Accounts v. Attorney Gen. of Tex.,354 S.W.3d 336 (Tex. 2010). The constable’s office must
withhold the birth date we have marked under section 552.102(a) of the Government Code.

Section 552.117(a)(2) of the Government Code excepts from public disclosure the home
addresses, home telephone numbers, emergency contact information, and social security
number of a peace officer, as well as information that reveals whether the peace officer has
family members, regardless of whether the peace officer complies with section 552.024 or
section 552.1175 of the Government Code.? See Gov’t Code § 552.117(a)(2). We note the
information at issue pertains to a former constable’s office deputy. It is unclear whether or
not the former constable’s office deputy is currently a licensed peace officer as defined by
article 2.12 of the Code of Criminal Procedure. Thus, if the former constable’s office deputy
is a currently licensed peace officer as defined by article 2.12, the constable’s office must
withhold the information we have marked under section 552.117(a)(2) of the Government
Code. If, however, the former constable’s office deputy is not a currently licensed peace
officer, his personal information may not be withheld under section 552.117(a)(2) of the
Government Code.

However, if the former constable’s office deputy is no longer a licensed peace officer, then
his personal information may be subject to section 552.117(a)(1) of the Government Code,
which excepts from disclosure the home address and telephone number, social security
number, emergency contact information, and family member information of a current or
former employee of a governmental body who requests this information be kept confidential
under section 552.024 of the Government Code. See id. § 552.117(a)(1). Whether a
particular item of information is protected by section 552.117(a)(1) must be determined at
the time of the governmental body’s receipt of the request for the information. See Open

2“Peace officer” is defined by Article 2.12 of the Texas Code of Criminal Procedure.
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Records Decision No. 530 at 5 (1989). Thus, information may only be withheld under
section 552.117(a)(1) on behalf of a current or former employee who made a request for
confidentiality under section 552.024 prior to the date of the governmental body’s receipt of
the request for the information. Therefore, if the individual whose information is at issue is
no longer a licensed peace officer as defined by article 2.12 and timely requested
confidentiality under section 552.024, the constable’s office must withhold the information
we have marked under section 552.117(a)(1) of the Government Code. If the individual
whose information is at issue did not make a timely election under section 552.024, the
constable’s office may not withhold the information we marked under section 552.117(a)(1)
of the Government Code.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body,” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See Gov’'t Code
§ 552.137(a)-(c). The e-mail address we have marked is not specifically excluded by
section 552.137(c). As such, this marked e-mail address must be withheld under
section 552.137, unless the owner of the address has affirmatively consented to its release.
See id. § 552.137(b).

In summary, the constable’s office must withhold the L-2 Declaration of Medical Condition
and L-3 Declaration of Psychological and Emotional Health forms we have marked under
section 552.101 of the Government Code in conjunction with section 1701.306 of the
Occupations Code, and the F-5 form we have marked pursuant to section 552.101 of the
Government Code in conjunction with section 1701.454 of the Occupations Code. The
constable’s office must also withhold the date of birth we have marked under
section 552.102 of the Government Code. If the former constable’s office deputy is a
currently licensed peace officer as defined by article 2.12, the constable’s office must
withhold the information we have marked under section 552.117(a)(2) of the Government
Code. If the former constable’s office deputy is no longer a peace officer as defined by
article 2.12 and timely requested confidentiality under section 552.024 of the Government
Code, then the constable’s office must withhold the information we have marked under
section 552.117(a)(1) of the Government Code. The constable’s office must also withhold
the e-mail address we have marked under section 552.137 of the Government Code, unless
the owner of the address has affirmatively consented to its release. The constable’s office
must release the remaining responsive information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and




Constable Margarito Zapata, Jr. - Page 5

responsibilities, please visit our website at http://www.oag state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

M % ,g AN
Jennifer Burnett
Assistant Attorney General
Open Records Division
JB/dls
Ref: ID# 445231

Enc. Submitted documents

c: Requestor
(w/o enclosures)



