
February 16, 2012 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Kelli H. Karczewski 
For Woden Independent School District 
Karczewski Bradshaw, L.L.P. 
315 North Church 
Nacogdoches, Texas 75961 

Dear Ms. Karczewski: 

OR2012-02447 

You ask whether certain infonnation is subject to required public disclosure under the 
Public Infonnation Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 445662. 

The Woden Independent School District (the "district"), which you represent, received a 
request for infonnation related to a specified investigation. You state you have released 
some ofthe requested infonnation. You state you have redacted infonnation pursuant to the 
Family Educational Rights and Privacy Act ("FERP A"), section 1232g of title 20 of the 
United States Code. 1 You claim that the submitted infonnation is excepted from disclosure 
under sections 552.101 and 552.102 of the Government Code. We have considered the 
exceptions you claim and reviewed the submitted infonnation. 

IThe United States Department of Education Family Policy Compliance Office (the "DOE") has 
informed this office FERP A does not permit state and local educational authorities to disclose to this office, 
without parental consent, umedacted, personally identifiable information contained in education records for the 
purpose of our review in the open records ruling process under the Act. The DOE has determined FERP A 
determinations must be made by the educational authority in possession of the education records. We have 
posted a copy of the letter from the DOE to this office on the Attorney General's website: 
http://www.oag.state.tx.us/openl20060725usdoe.pdf. 
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Section 552.101 ofthe Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.1 01. This exception encompasses common-law privacy and excepts from 
disclosure private facts about an individual. See Indus. Found. v. Tex. Indus. Accident 
Ed., 540 S.W.2d 668 (Tex. 1976). Information is excepted from required public disclosure 
by a common-law right of privacy if the information (1) contains highly intimate or 
embarrassing facts, the publication of which would be highly objectionable to a reasonable 
person, and (2) is not of legitimate concern to the public. Id. at 685. In Open Records 
Decision No. 393 (1983), this office concluded that generally only that information that 
either identifies or tends to identify a victim of sexual assault or other sex-related offense 
may be withheld under common-law privacy; however, because the identifying inforn1ation 
was inextricably intertwined with other releasable information, the governmental body was 
required to withhold the entire report. ORD 393 at 2; see Open Records Decision No. 339 
(1982); see also Morales v. Ellen, 840 S. W.2d 519 (Tex. App.-EI Paso 1992, writ denied) 
(identity of witnesses to and victims of sexual harassment was highly intimate or 
embarrassing information, and public did not have a legitimate interest in such information); 
Open Records Decision No. 440 (1986) (detailed descriptions of serious sexual offenses 
must be withheld). Additionally, this office has noted the public has a legitimate interest in 
information that relates to public employees and their conduct in the workplace. See, e.g., 
Open Records Decision Nos. 562 at ] 0 (1990) (personnel file information does not involve 
most intimate aspects of human affairs but in fact touches on matters of legitimate public 
concern), 470 (job performance does not generally constitute public employee's private 
affairs), 444 at 3 (1986) (public has obvious interest in information concerning qualifications 
and performance of government employees), 405 at 2 (1983) (manner in which public 
employee's job was performed cannot be said to be of minimal public interest), 392 (1982) 
(reasons for employee's resignation ordinarily not private). 

In this instance, although you seek to withhold the submitted information in its entirety, you 
have not demonstrated, nor does it otherwise appear, this is a situation in which the entirety 
of the information must be withheld on the basis of common-law privacy. Therefore, the 
submitted information may not be withheld in its entirety under section 552.] 01 in 
conjunction with common-law privacy. In the alternative, you claim the infonnation you 
have marked should be withheld under common-law privacy. Upon review, we find no 
portion of the information at issue consists of information that is highly intimate or 
embarrassing and of no legitimate public interest. Accordingly, the district maynot withhold 
any of the submitted information under section 552.] 0] of the Government Code in 
conjunction with common-law privacy. 

Section 552.10] of the Government Code also encompasses the constitutional right to 
privacy. Constitutional privacy protects two kinds of interests. See Whalen v. Roe, 429 
U.S. 589, 599-600 (1977); Open Records Decision Nos. 600 at 3-5 (1992), 478 at 4 
(1987), 455 at 3-7 (1987). The first is the interest in independence in making certain 
important decisions related to the "zones of privacy," pertaining to marriage, procreation, 
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contraception, family relationships, and child rearing and education, that have been 
recognized by the United States Supreme Court. See Fadjo v. Coon, 633 F.2d 1172 (5th 
Cir. 198]); ORD 455 at 3-7. The second constitutionally protected privacy interest is in 
freedom from public disclosure of certain personal matters. See Ramie v. City of Hedwig 
Village, Tex., 765 F.2d 490 (5th Cir.] 985); ORD 455 at 6-7. This aspect of constitutional 
privacy balances the individual's privacy interest against the public's interest in the 
information. See ORD 455 at 7. Constitutional privacy under section 552.101 is reserved 
for "the most intimate aspects of human affairs." !d. at 8 (quoting Ramie, 765 F.2d at 492). 
Upon review, we find no portion of the submitted information falls within the zones of 
pri vacy or imp licates an individual's privacy interests for purposes 0 f consti tuti onal privacy. 
Therefore, the district may not withhold any of the submitted information under 
section 552.10] in conjunction with constitutional privacy. 

You also claim the submitted information is protected by section 552.102 in conjunction with 
the ruling in Tex. Comptroller of Pub. Accounts v. Attorney Gen. of Tex., 354 
S.W.3d 336,348 (Tex. 2010). Section 552.102(a) excepts from disclosure "information in 
a personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy." Gov't Code § 552.l02(a). You assert the privacy analysis under 
section 552.102(a) is the same as the common-law privacy test under section 552.101, 
which was discussed above. In Hubert v. Harte-Hanks Texas Newspapers, Inc., 652 
S.W.2d 546, 549-51 (Tex. App.-Austin 1983, writ refd n.r.e.), the court ruled the privacy 
test under section 552.1 02(a) is the same as the Industrial Foundation privacy test. 
However, the Texas Supreme Court recently expressly disagreed with Hubert's interpretation 
of section 552.1 02( a) and held its privacy standard differs from the Industrial Foundation 
test under section 552.101. Tex. Comptroller, 354 S.W.3d 336. The Supreme Court then 
considered the applicability of section 552.102, not Industrial Foundation, and held 
section 552.1 02( a) excepts from disclosure the dates of birth of state employees in the payroll 
database ofthe Texas Comptroller of Public Accounts. !d. Upon review, we find no portion 
of the submitted information is excepted under section 552.102(a) ofthe Government Code. 
Accordingly, no portion ofthe submitted information may be withheld under section 552.102 
ofthe Government Code. As no further exceptions against disclosure are raised, the district 
must release the submitted information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and ofthe requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
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infonnation under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

Vanessa Burgess 
Assistant Attorney General 
Open Records Division 

VB/dIs 

Ref: ID# 445662 

Ene. Submitted documents 

c: Requestor 
(w/o enclosures) 


