
February 16, 2012 

Mr. Dick H. Gregg, III 
For City of Kemah 
Gregg & Gregg, P.C. 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

16055 Space Center Boulevard 
Houston, Texas 77062 

Dear Mr. Gregg: 

OR2012-02459 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 445674. 

The City of Kemah (the "city"), which you represent, received a request for seven categories 
of information. You state the city will make some of the requested information available to 
the requestor. We understand you to claim that the submitted information is excepted from 
disclosure under sections 552.l01, 552.103, 552.107, and 552.111 ofthe Govemment Code. 
We have considered the exceptions you claim and reviewed the submitted representative 
sample of information. 1 We have also received and considered comments from the 
requestor. . See Gov't Code § 552.304 (providing that interested party may submit comments 
stating why information should or should not be released). 

Initially, we must address your assertion that portions of the instant request are unclear and 
that Exhibits C and D are non-responsive because they consist of claims forwarded to the 
Texas Municipal League Intergovernmental Risk Pool (the "TMLIRP") instead of the 
requested claims to the Texas Municipal League. In responding to a request for information 

IWe assume that the "representative sample" of records submitted to this office is truly representative 
of the requested records as a whole. See Open Records Decision ~os. 499 (1988), 497 (1988). This open 
records letter does not reach, and therefore does not authorize the withholding of, any other requested records 
to the extent that those records contain substantially different types of information than that submitted to this 
office. 
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under the Act, a governmental body is not required to answer factual questions, conduct legal 
research, or disclose information that did not exist at the time the request was received. See 
Econ. Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266 (Tex. Civ. App.-San 
Antonio 1978, writ dism' d); Open Records Decision Nos. 563 at 8 (1990), 555 at 1-2 (1990). 
We note a governmental body has a duty to make a good-faith effort to relate a request for 
information to information that the governmental body holds. See Open Records Decision 
No. 561 at 8-9 (1990). Additionally, a governmental body may not refuse to comply with a 
request on the ground of administrative inconvenience. See Indus. Found. v. Tex. Indus. 
Accident Bd., 540 S.W.2d 668, 687 (Tex. 1976). Because you have submitted the 
information at issue, we find the city has made a good-faith effort to submit information that 
is responsive to the portion of the request at issue. We will therefore address your claimed 
exceptions for the submitted information. However, we note a portion of the submitted 
information was created after the request was received. This information, which we have 
marked, is not responsive to the instant request for information. This ruling does not address 
the public availability of non-responsive information, and the city is not required to release 
non-responsive information in response to this request. 

Next, we address your contention that the city has no right of access to the requested text 
messages and, thus, they are not subject to the Act. The Act is applicable to "public 
information." See Gov't Code § 552.021. Section 552.002 of the Act provides that "public 
information" consists of "information that is collected, assembled, or maintained under a law 
or ordinance or in connection with the transaction of official business: (1) by a governmental 
body; or (2) for a governmental body and the governmental body owns the information or 
has a right of access to it." Id. § 552.002(a). Thus, virtually all information that is in a 
governmental body's physical possession constitutes public information that is subject to the 
Act. Id. § 552.002(a)(1); see also Open Records Decision Nos. 549 at 4 (1990),514 at 1-2 
(1988). The Act also encompasses information that a governmental body does not physically 
possess, ifthe information is collected, assembled, or maintained for the governmental body, 
and the governmental body owns the information or has a right of access to it. Gov't Code 
§ 552.002(a)(2); see Open Records Decision No. 462 at4 (1987). Moreover, section 552.001 
of the Act provides that it is the policy of this state that each person is entitled, unless 
otherwise expressly provided by law, at all times to complete information about the affairs 
of government and the official acts of public officials and employees. See Gov't Code 
§ 552.001(a). 

You state the city has no right of access to the cellular telephones related to the requested text 
messages and does not collect, assemble, or maintain these messages. However, the 
characterization of information as "public information" under the Act is not dependent on 
whether the requested records are in the possession of an official or employee of a 
governmental body or whether a governmental body has a particular policy or procedure that 
establishes a governmental body's access to the information. See Open Records Decision 
No. 635 at 3-4 (1995) (finding that information does not fall outside definition of "public 
information" in Act merely because individual official or employee of governmental body 
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possesses information rather than governmental body as whole); see also Open Records 
Decision No. 425 (1985) (concluding, among other things, that information sent to individual 
school trustees' homes was public information because it related to official business of 
governmental body) (overruled on other grounds by Open Records Decision No. 439 (1986)). 
Thus, if the information at issue relates to city business, the mere fact that the city does not 
possess the information at issue does not take the information outside the scope of the Act. 
See ORD 635 at 6-8 (stating information maintained on a privately-owned medium and 
actually used in connection with the transaction of official business would be subject to the 
Act). Accordingly, we conclude to the extent the requested text messages maintained by the 
individuals concerned relate to the official business of the city, they are subject to the Act and 
must be released unless they are excepted from disclosure. To the extent the cellular 
telephone text messages do not relate to the official business ofthe city, they are not subject 
to the Act and need not be released. 

Pursuant to section 552.301( e) of the Government Code, a governmental body is required to 
submit to this office within fifteen business days of receiving the request (1) general written 
comments stating the reasons why the stated exceptions apply that would allow the 
information to be withheld, (2) a copy of the written request for information, (3) a signed 
statement or sufficient evidence showing the date the governmental body received the written 
request, and (4) a copy of the specific information requested or representative samples, 
labeled to indicate which exceptions apply to which parts ofthe documents. See Gov't Code 
§ 552.301(e). You inform us that the city received this request on November 21,2011. 
However, as of the date of this letter, you have not submitted to this office a copy or 
representative sample of the text messages requested. Consequently, we find the city has 
failed to comply with the procedural requirements of section 552.301 with respect to the text 
messages. 

Pursuant to section 552.302 of the Government Code, a governmental body's failure to 
comply with the requirements of section 552.301 results in the legal presumption the 
requested information is public and must be released unless a compelling reason exists to 
withhold the information from disclosure. See id. § 552.302; Simmons v. Kuzmich, 166 
S.W.3d 342, 350 (Tex. App.-Fort Worth 2005, no pet.); Hancock v. State Bd. of Ins., 797 
S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ) (governmental body must make 
compelling demonstration to overcome presumption of openness pursuant to statutory 
predecessor to section 552.302); see also Open Records DecisionNo. 630 (1994). Generally, 
a compelling reason to withhold information exists where some other source of law makes 
the information confidential or where third party interests are at stake. Open Records 
Decision No. 150 at 2 (1977). As you raise no exceptions for the text messages, to the extent 
the requested text messages relate to the official business ofthe city, the city must release the 
text messages pursuant to section 552.302 of the Government Code. 

Next, we note Exhibit B is subject to a previous determination issued by this office in Open 
Records Letter No. 2012-02401 (2012). In that ruling, we determined the district may 
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withhold a portion of the infonnation at issue under section 552.1 07 of the Govemment 
Code, must withhold some information under section 552.137 ofthe Govemment Code, but 
must release the remaining infonnation at issue. As we have no indication that the law, facts, 
or circumstances on which this prior ruling was based have changed, the city must continue 
to rely on this ruling as a previous detennination and withhold or release Exhibit B in 
accordance with this prior ruling. 2 See Open Records Decision No. 673 (2001) (so long as 
law, facts, and circumstances on which prior ruling was based have not changed, first type 
of previous detennination exists where requested infonnation is precisely same infonnation 
as was addressed in a prior attomey general ruling, ruling is addressed to same govemmental 
body, and ruling concludes that infonnation is or is not excepted from disclosure). However, 
we will consider your arguments for the infonnation not subject to the previous 
detennination. 

Next, we note Exhibit F contains agendas and minutes of public meetings of the city. The 
agendas and minutes of a govemmental body's public meetings are specifically made public 
under provi sions ofthe Open Meetings Act, chapter 551 ofthe Govemment Code. See Gov't 
Code §§ 551.022 (minutes and tape recordings of open meeting are public records and shall 
be available for public inspection and copying on request to govemmental body's chief 
administrative officer or officer's designee), .041 (govemmental body shall give written 
notice of date, hour, place, and subject of each meeting), .043 (notice of meeting of 
govemmental body must be posted in place readily accessible to general public for at least 72 
hours before scheduled time of meeting). You seek to withhold some of this infonnation 
under section 552.107. As a general rule, the exceptions to disclosure found in the Act do 
not apply to infonnation that other statutes make public. See Open Records Decision 
Nos. 623 at 3 (1994), 525 at 3 (1989). Accordingly, the submitted agendas and minutes of 
the public meetings, which we have marked, must be released pursuant to section 551.022 
of the Govemment Code. 

We also note that Exhibit F contains city ordinances, which we have marked. Because laws 
and ordinances are binding on members of the public, they are matters of public record and 
may not be withheld from disclosure under the Act. See Open Records Decision No. 221 at 1 
(1979) ("official records of the public proceedings of a govemmental body are among the 
most open of records"); see also Open Records Decision No. 551 at 2-3 (1990) (laws or 
ordinances are open records). Accordingly, the city must release the submitted ordinances. 

Next, we note the submitted infonnation contains Texas Peace Officer's Crash Reports. 
Section 552.101 ofthe Govemment Code excepts from disclosure "infonnation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision" 
and encompasses infonnation made confidential by statute. Gov't Code § 552.101. 
Section 550.065(b) of the Transportation Code states that except as provided by 

2 As our ruling is dispositive, we need not address your arguments against disclosure of this 
information. 
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subsection (c), accident reports are privileged and confidential. See Transp. Code § 550.065. 
Section 550.065(c)( 4) provides for the release of accident reports to a person who provides 
two of the following three pieces of infonnation: (1) date of the accident; (2) name of any 
person involved in the accident; and (3) specific location ofthe accident. Id. § 550.065( c)( 4). 
The requestor has not provided the city with two of the three requisite pieces of infonnation 
specified by the statute. Accordingly, the city must withhold the submitted Texas Peace 
Officer's Crash reports under section 550.065(b) ofthe Transportation Code in conjunction 
with section 552.101 of the Government Code.3 

Next, we note portions of the submitted infonnation are subject to section 552.022 of the 
Government Code, which provides in pertinent part as follows: 

(a) Without limiting the amount or kind of infonnation that is public 
infonnation under this chapter, the following categories of infonnation are 
public infonnation and not excepted from required disclosure unless made 
confidential under this chapter or other law: 

(1) a completed report, audit, evaluation, or investigation made of, 
for, or by a governmental body, except as provided by 
Section 552.108; 

(3) infonnation in an account, voucher, or contract relating to the 
receipt or expenditure of public or other funds by a governmental 
body; 

(16) infonnation that is in a bill for attorney's fees and that is 
not privileged under the attorney-client privilege; [and] 

(17) infonnation that is also contained in a public court 
record[.] 

Gov't Code § 552.022(a)(1), (3), (16), (17). We note Exhibit E and portions of the 
remaining infonnation, which we have marked, consist of completed reports, infonnation 
related to the expenditure of public funds, attorney fee bills, and court-filed documents that 
are subject to section 552.022 of the Government Code. Although you seek to withhold this 
infonnation under sections 552.103, 552.107(1), and 552.111 ofthe Government Code, those 

'As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 
information. 
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sections are discretionary exceptions to disclosure that protect a governmental body's 
interests and may be waived. See id. § 552.007; Dallas Area Rapid Transit v. Dallas 
Morning News, 4 S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) (govennnental 
body may waive Gov't Code § 552.103); Open Records Decision Nos. 676 at 10-11 (2002) 
(attorney-client privilege under Gov't Code § 552.107(1) may be waived), 665 at 2 n.5 
(2000) (discretionary exceptions generally)663 at 5 (1999) (governmental body may waive 
section 552.111). As such, sections 552.103, 552.1 07, and 552.111 do not make information 
confidential for the purposes of section 552.022. Therefore, the city may not withhold any 
of the information subject to 552.022 under section 552.103, section 552.l 07, or 
section 552.111 ofthe Government Code. However, the Texas Supreme Court has held the 
Texas Rules of Evidence and the Texas Rules of Civil Procedure are "other law" within the 
meaning of section 552.022. See In re City of Georgetown , 53 S.W.3d 328, 336 (Tex. 2001). 
Therefore, we will consider whether the city may withhold the information subject 
to section 552.022 under Texas Rule of Evidence 503 and rule 192.5 of the Texas Rules of 
Civil Procedure. Additionally, because sections 552.101, 552.117, 552.130, 552.136, 
and 552.137 of the Government Code are confidentiality provisions for purposes of 
section 552.022, we will address the applicability of these exceptions to the information 
subject to section 552.022.4 We will also address your arguments under 
sections 552.103, 552.107, and 552.111 for the remaining information at issue. 

We first address your arguments for the information that is subject to section 552.022. Texas 
Rule of Evidence 503 enacts the attorney-client privilege, providing in relevant part: 

A client has a privilege to refuse to disclose and to prevent any other person 
from disclosing confidential communications made for the purpose of 
facilitating the rendition of professional legal services to the client: 

(A) between the client or a representative ofthe client and the client's 
lawyer or a representative of the lawyer; 

(B) between the lawyer and the lawyer's representative; 

(C) by the client or a representative of the client, or the client's lawyer 
or a representative of the lawyer, to a lawyer or a representative of a 
lawyer representing another party in a pending action and concerning 
a matter of common interest therein; 

(D) between representatives of the client or between the client and a 
representative of the client; or 

4The Office ofthe Attorney General will raise mandatory exceptions on behalf of a governmental body, 
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470 
(1987). 
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(E) among lawyers and their representatives representing the same 
client. 

TEX. R. EVID. 503(b )(1). A communication is "confidential" if not intended to be disclosed 
to third persons other than those to whom disclosure is made in furtherance ofthe rendition 
of professional legal services to the client or those reasonably necessary for the transmission 
of the communication. ld. 503(a)(5). 

Thus, in order to withhold information from disclosure under rule 503, a governmental body 
must: (1) show that the document is a communication transmitted between privileged paliies 
or reveals a confidential communication; (2) identify the parties involved in the 
communication; and (3) show that the communication is confidential by explaining that it 
was not intended to be disclosed to third persons and that it was made in furtherance of the 
rendition of professional legal services to the client. Upon a demonstration of all three 
factors, the information is privileged and confidential under rule 503, provided the client has 
not waived the privilege or the document does not fall within the purview of the exceptions 
to the privilege enumerated in rule 503( d). See Pittsburgh Corning Corp. v. Caldwell, 861 
S.W.2d 423,427 (Tex. App.-Houston [14th Dist.] 1993, orig. proceeding). 

You assert the information subject to section 552.022 in Exhibits E and F consists of 
confidential communications between city employees, staff, and council members and the 
city's outside legal counsel. You state these communications were made for the purpose of 
facilitating the rendition of professional legal services to the city. Further, you state that the 
information at issue was intended to be, and has remained, confidential. Accordingly, the 
city may withhold the information we have marked on the basis of the attorney-client 
privilege under Texas Rule of Evidence 503. We note, however, that you have failed to 
identify some ofthe parties to these communications. See Open Records Decision No. 676 
at 8 (2002) (governmental body must inform this office of identities and capacities of 
individuals to whom each communication at issue has been made; this office cannot 
necessarily assume that communication was made only among categories of individuals 
identified in rule 503). Additionally, you have not established some of the infonnation at 
issue was actually communicated. Thus, we find you have failed to demonstrate that any of 
the remaining information at issue documents privileged attorney-client communications. 
Accordingly, none ofthe remaining information at issue may be withheld under Texas Rule 
of Evidence 503. 

Next, we address your argument under Texas Rule of Civil Procedure 192.5. Rule 192.5 
encompasses the attorney work product privilege. For purposes of section 552.022 of the 
Government Code, information is confidential under rule 192.5 only to the extent the 
information implicates the core work product aspect ofthe work product privilege. See Open 
Records Decision No. 677 at 9-10 (2002). Rule 192.5 defines core work product as the work 
product of an attorney or an attorney's representative, developed in anticipation oflitigation 
or for trial, that contains the mental impressions, opinions, conclusions, or legal theories of 
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the attorney or the attorney's representative. See TEX. R. CIv. P. 192.5(a), (b)(l). 
Accordingly, in order to withhold attorney core work product from disclosure under 
rule 192.5, a governmental body must demonstrate the material was (1) created for trial or 
in anticipation oflitigation and (2) consists ofthe mental impressions, opinions, conclusions, 
or legal theories of an attorney or an attorney's representative. !d. 

The first prong of the work product test, which requires a governmental body to show the 
infOlmation at issue was created in anticipation oflitigation, has two parts. A governmental 
body must demonstrate (1) a reasonable person would have concluded from the totality of 
the circumstances surrounding the investigation that there was a substantial chance that 
litigation would ensue, and (2) the party resisting discovery believed in good faith that there 
was a substantial chance that litigation would ensue and conducted the investigation for the 
purpose ofpreparing for such litigation. See Nat'/ Tankv. Brotherton, 851 S.W.2d 193,207 
(Tex. 1993). A "substantial chance" of litigation does not mean a statistical probability, but 
rather "that litigation is more than merely an abstract possibility or unwarranted fear." Id. 
at 204. The second part of the work product test requires the governmental body to show that 
the materials at issue contain the mental impressions, opinions, conclusions, or legal theories 
of an attorney or an attorney's representative. See TEX. R. CIv. P. 192.5(b)(1). A document 
containing core work product information that meets both parts of the work product test is 
confidential under rule 192.5, provided the information does not fall within the scope ofthe 
exceptions to the privilege enumerated in rule 192.5( c). See Pittsburgh Corning Corp., 861 
S.W.2d at 427. 

In this instance, we find you have failed to demonstrate that any ofthe remaining inforn1ation 
subject to section 552.022 consists of mental impressions, opinions, conclusions, or legal 
theories of an attorney or an attorney's representative created for trial or in anticipation of 
litigation. Therefore, we conclude the city may not withhold any portion of the remaining 
information at issue under Texas Rule of Civil Procedure 192.5. 

We will now address the submitted information that is not subject to section 552.022. You 
assert Exhibit C is excepted from disclosure under section 552.103 ofthe Government Code, 
which provides, in relevant part: 

(a) Infonnation is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
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under Subsection (a) only ifthe litigation is pending orreasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

Gov't Code § 552.103(a), (c). The governmental body has the burden of providing relevant 
facts and documents to show the section 552. 103 (a) exception is applicable in a particular 
situation. The test for meeting this burden is a showing that (1) litigation is pending or 
reasonably anticipated on the date the department received the request for information, 
and (2) the information at issue is related to that litigation. Univ. of Tex. Law Sch. v. Tex. 
Legal Found., 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, no pet.); Heard v. Houston 
Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [1st Dist.] 1984, writ refd n.r.e.); 
Open Records Decision No. 551 at 4 (1990). The governmental body must meet both prongs 
of this test for information to be excepted under section 552.103(a). 

You state Exhibit C consists of litigation files compiled by attorneys assigned by TMLIRP 
in its capacity as the city's insurance carrier. You state the information in Exhibit C relates 
to pending litigation against the city. You explain the infOlmation at issue directly relates 
to the pending litigation. Based on these representations and our review, we agree litigation 
was pending against the city on the date it received the request for information, and the 
information at issue relates to the pending litigation. Accordingly, the city may generally 
withhold the remaining information in Exhibit C under section 552.103 ofthe Government 
Code. 

We note, however, the opposing parties have seen or had access to some of the information 
at issue, which we have marked. The purpose of section 552.103 is to enable a governmental 
body to protect its position in litigation by forcing parties to obtain information relating to 
litigation through discovery procedures. See ORD 551 at 4-5. Thus, once the opposing party 
in pending litigation has seen or had access to information related to the litigation, there is 
no interest in withholding such information under section 552.103. See Open Records 
Decision Nos. 349 (1982), 320 (1982). Accordingly, you may withhold the information in 
Exhibit C that the opposing parties have not seen or had access to under section 552.103 of 
the Government Code. We note the applicability of section 552.103 ends once the related 
litigation concludes. See Attorney General Opinion MW-575 (1982); Open Records 
Decision No. 350 (1982). However, the information we have marked for release may not be 
withheld under section 552.1 03. 

Section 552.107(1) of the Government Code protects information that comes within the 
attorney-client privilege. When asserting the attorney-client privilege, a governmental body 
has the burden of providing the necessary facts to demonstrate the elements of the privilege 
in order to withhold the infonnation at issue. See ORD 676 at 6-7. First, a governmental 
body must demonstrate the information constitutes or documents a communication. Id. at 7. 
Second, the communication must have been made "for the purpose of facilitating the 
rendition of professional legal services" to the client governmental body. See TEX. R. 
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EVrD. 503(b )(1). The privilege does not apply when an attorneyorrepresentative is involved 
in some capacity other than that of providing or facilitating professional legal services to the 
client governmental body. See In re Tex. Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex. 
App.-Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply if attorney 
acting in capacity other than that of attorney). Governmental attorneys often act in capacities 
other than that of professional legal counsel, such as administrators, investigators, or 
managers. Thus, the mere fact that a communication involves an attorney for the government 
does not demonstrate this element. Third, the privilege applies only to communications 
between or among clients, client representatives, lawyers, and lawyer representatives. See 
TEX. R. EVrD. 503(b )(1). Thus, a governmental body must inform this office of the identities 
and capacities of the individuals to whom each communication at issue has been made. 
Lastly, the attorney-client privilege applies only to a confidential communication, id., 
meaning it was "not intended to be disclosed to third persons other than those to whom 
disclosure is made in furtherance of the rendition of professional legal services to the client 
or those reasonably necessary for the transmission of the communication." Id. 503(a)(5). 
Whether a communication meets this definition depends on the intent ofthe parties involved 
at the time the information was communicated. See Osborne v. Johnson, 954 
S.W.2d 180, 184 (Tex. App.-Waco 1997, orig. proceeding). Moreover, because the client 
may elect to waive the privilege at any time, a governmental body must explain the 
confidentiality of a communication has been maintained. Section 552.107(1) generally 
excepts an entire communication that is demonstrated to be protected by the attorney-client 
privilege unless otherwise waived by the governmental body. See Huie v. DeShazo, 922 
S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire communication, including facts 
contained therein). 

You raise section 552.107(1) of the Government Code for the remaining infonnation in 
Exhibit F. You state the information at issue consists of attorney-client communicati ons that 
were made between outside counsel for the city, city employees, and city council members 
for the purpose of rendering professional legal services to city. You state these 
communications were intended to be and remain confidential. Based on your representations 
and our review, we find you have demonstrated the applicability of the attorney-client 
privilege to the information we have marked in Exhibit F. Accordingly, the city may 
generally withhold this information under section 552.107(1) of the Government Code. 
However, we note some of the information at issue in Exhibit F, which we have marked, 
consists of communications with individuals whom you have not demonstrated are privileged 
parties. This infonnation may not be withheld under section 552.107(1) ofthe Government 
Code. We further note one of the attachments contained in an otherwise privileged e-mail 
string consists of a communication with non-privileged parties. Accordingly, to the extent 
this communication, which we have marked, exists separate and apart from the otherwise 
privileged e-mail to which it is attached, then the city may not withhold the communication 
we have marked under section 552.l 07(1). 
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Section 552.111 of the Government Code excepts from disclosure "an interagency or 
intraagency memorandum or letter that would not be available by law to a party in litigation 
with the agency." Gov't Code § 552.111. Section 552.111 encompasses the attorney 
work-product privilege found in rule 192.5 of the Texas Rules of Civil Procedure. City of 
Garlandv. Dallas Morning News, 22 S.W.3d 351,360 (Tex. 2000); Open Records Decision 
No. 677 at 4-8 (2002). Rule 192.5 defines work product as: 

(1) material prepared or mental impressions developed in anticipation of 
litigation or for trial by or for a party or a party's representatives, including 
the party's attorneys, consultants, sureties, indemnitors, insurers, employees, 
or agents; or 

(2) a communication made in anticipation of litigation or for trial between a 
party and the party's representatives or among a party's representatives, 
including the party's attorneys, consultants, sureties, indemnitors, insurers, 
employees or agents. 

TEX. R. CIv. P. 192.5. A governmental body seeking to withhold information under this 
exception bears the burden of demonstrating the infonnation was created or developed for 
trial or in anticipation of litigation by or for a party or a party's representative. Id.; ORD 677 
at 6-8. The test to detennine whether information was created or developed in anticipation 
oflitigation is the same as that discussed previously concerning rule 192.5. Upon review, 
we find you have not demonstrated the remaining information at issue in Exhibit C consists 
of material prepared or mental impressions developed in anticipation oflitigation or for trial. 
Accordingly, the city may not withhold the remaining information at issue in Exhibit C under 
section 552.111 of the Government Code on the basis of the work-product privilege. 

Next, you raise section 552.101 of the Government Code in conjunction with the Health 
Insurance Portability and Accountability Act of 1996 ("HIPAA"). At the direction of 
Congress, the Secretary of Health and Human Services ("HHS") promulgated regulations 
setting privacy standards for medical records, which HHS issued as the Federal Standards 
for Privacy of Individually Identifiable Health Information. See HIP AA, 42 U.s.c. 
§ 1320d-2 (Supp. IV 1998) (historical & statutory note); Standards for Privacy of 
Individually Identifiable Health Information, 45 C.F.R. Pts. 160, 164 ("Privacy Rule"); see 
also Attorney General Opinion JC-0508 at 2 (2002). These standards govern the releasability 
of protected health information by a covered entity. See 45 C.F.R. pts. 160, 164. Under 
these standards, a covered entity may not use or disclose protected health information, 
excepted as provided by parts 160 and 164 of the Code of Federal Regulations. Id. 
§ 1 64.502(a). 

This office has addressed the interplay of the Privacy Rule and the Act. See Open Records 
Decision No. 681 (2004). In that decision, we noted section 164.512 of title 45 ofthe Code 
of Federal Regulations provides a covered entity may use or disclose protected health 
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infonnation to the extent such use or disclosure is required by law and the use or disclosure 
complies with and is limited to the relevant requirements of such law. See 45 C.F.R. 
§ 164.512(a)(1). We further noted the Act "is a mandate in Texas law that compels Texas 
governmental bodies to disclose infonnation to the public." See ORD 681 at 8; see also 
Gov't Code §§ 552.002, .003, .021. We therefore held the disclosures under the Act come 
within section 164.512( a). Consequently, the Privacy Rule does not make infonnation 
confidential for the purpose of section 552.101 ofthe Government Code. See Abbott v Tex. 
Dep 't of Mental Health & Mental Retardation, 212 S.W.3d 648 (Tex. App.-Austin 2006, 
no pet.); ORD 681 at 9; see also Open Records Decision No.4 78 (1987) (as general rule, 
statutory confidentiality requires express language making infOlmation confidential). 
Because the Privacy Rule does not make confidential infonnation that is subject to disclosure 
under the Act, the city may not withhold any portion of the remaining infonnation on that 
basis. 

However, we note section 552.101 of the Government Code encompasses the Medical 
Practice Act (the "MP A"), subtitle B of title 3 of the Occupations Code. See Occ. Code 
§§ 151.001-165.160. Section 159.002 of the MPA provides in part: 

(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives infonnation from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
infonnation except to the extent that disclosure is consistent with the 
authorized purposes for which the infonnation was first obtained. 

Id. § 159.002(a)-(c). Infonnation subject to the MPA includes both medical records and 
infonnation obtained from those medical records. See id. §§ 159.002, .004; Open Records 
Decision No. 598 (1991). This office has concluded the protection afforded by 
section 159.002 extends only to records created by either a physician or someone under the 
supervision of a physician. See Open Records Decision Nos. 487 (1987),370 (1983),343 
(1982). Upon review, we find the infonnation we have marked consists of records of the 
identity, diagnosis, evaluation, or treatment of a patient by a physician that were created by 
a physician. Therefore, the infonnation we have marked constitutes confidential medical 
records and may be released only in accordance with the MP A. 
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Section 552.1 01 of the Government Code also encompasses the common-law right of 
privacy, which protects information that is (1) highly intimate or embarrassing, such that its 
release would be highly objectionable to a reasonable person, and (2) not of legitimate 
concern to the pUblic. See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668 
(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of this 
test must be established. Id. at 681-82. The types of information considered intimate or 
embarrassing by the Texas Supreme Court in Industrial Foundation included information 
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate 
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual 
organs. See id. at 683. This office has found that some kinds of medical information or 
information indicating disabilities or specific illnesses are excepted from required public 
disclosure under common-law pri vacy. See Open Records Deci sion Nos. 470 (1987) (i llness 
from severe emotional and job-related stress), 455 (1987) (prescription drugs, illnesses, 
operations, and physical handicaps). Upon review, we find that portions ofthe information 
at issue are highly intimate or embarrassing and not oflegitimate public concern. Thus, the 
city must withhold the information we have marked pursuant to section 552.101 of the 
Government Code in conjunction with common-law privacy. However, we find no portion 
of the remaining infonnation is highly intimate or embarrassing and of no legitimate public 
interest. Accordingly, none of the remaining information may be withheld under 
section 552.101 of the Government Code in conjunction with common-law privacy. 

Section 552.102(a) of the Government Code excepts from disclosure "infornlation in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy." Gov't Code § 552.102(a). The Texas Supreme Court held 
section 552.1 02( a) excepts from disclosure the dates of birth of state employees in the payroll 
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts 
v. Attorney Gen. of Tex. , 354 S.W.3d 336,348 (Tex. 2010). Having carefully reviewed the 
information at issue, we find the city must withhold the information we have marked under 
section 552.102(a) of the Government Code. 

Section 552.117 excepts from disclosure the home addresses and telephone numbers, 
emergency contact information, social security numbers, and family member infornlation of 
current or former officials or employees of a governmental body who request that this 
information be kept confidential under section 552.024. Gov't Code § 552.117(a)(I). We 
further note section 552.117 also applies to the personal cellular telephone number of a 
current or former official or employee of a governmental body, provided the cellular 
telephone service is not paid for by a governmental body. See Open Records Decision 
No. 506 at 5-6 (1988) (section 552.117 not applicable to cellular telephone numbers paid for 
by governmental body and intended for official use). Whether a particular piece of 
information is protected by section 552.117 must be determined at the time the request for 
it is made. See Open Records Decision No. 530 at 5 (1989). Therefore, the city may only 
withhold information under section 552.117 on behalf of current or fonner officials or 
employees who made a request for confidentiality under section 552.024 prior to the date 
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on which the request for this information was made. Therefore, if the individuals whose 
information is at issue timely requested confidentiality under section 552.024, the city must 
withhold the information we have marked under section 552.117(a)(1) of the Government 
Code. If the individuals at issue did not make a timely elections under section 552.024, the 
city may not withhold the information we marked under section 552.1 17(a)(l) of the 
Government Code. 5 The submitted information also contains the cellular telephone numbers 
of city employees. To the extent these are personal cellular telephone numbers for which 
service is not paid by the city, the city must withhold these numbers under 
section 552.117(a)(l). However, the city may not withhold the numbers if the city paid for 
the cellular telephone service. 

Section 552.130 of the Government Code excepts from disclosure information that relates 
to a motor vehicle operator's or driver's license or permit issued by an agency of this state 
or another state or country. Gov't Code § 552.130(a)(I). Upon review, we find the city must 
withhold the information we have marked under section 552.130 of the Government Code. 

Section 552.136 ofthe Government Code provides, "[n]otwithstanding any other provision 
of [the Act], a credit card, debit card, charge card, or access device number that is collected, 
assembled, or maintained by or for a governmental body is confidential." Id. § 552.136(b). 
Section 5 52.136( a) defines "access device" as "a card, plate, code, account number, personal 
identification number, electronic serial number, mobile identification number, or other 
telecommunications service, equipment, or instrument identifier or means of account access 
that alone or in conjunction with another access device may be used to ... obtain money, 
goods, services, or another thing of value [or J initiate a transfer of funds other than a transfer 
originated solely by paper instrument." !d. § 552.136(a). Accordingly, the city must 
withhold the access device numbers we have marked under section 552.136 of the 
Government Code. 

Section 552.13 7 of the Government Code excepts from disclosure "an e-mail address of a 
member ofthe public that is provided for the purpose of communicating electronically with 
a governmental body" unless the member of the public consents to its release or the e-mail 
address is of a type specifically excluded by subsection (c). See id. § 552.137(a)-(c). The 
e-mail addresses at issue are not excluded by subsection (c). The city must withhold the 
personal e-mail addresses we have marked under section 552.137 ofthe Government Code, 
unless the owners affirmatively consent to their public disclosure. 

We note portions ofthe submitted information may be protected by copyright. A custodian 
of public records must comply with the copyright law and is not required to furnish copies 

5Regardless of the applicability of section 552.117 of the Government Code, we note 
section 552.147(b) of the Government Code authorizes a govermnental body to redact a living person's social 
security number from public release without the necessity of requesting a decision from this office. See Gov't 
Code § 552.147(b). 
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of records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A 
governmental body must allow inspection of copyrighted materials unless an exception 
applies to the information. Id.; see Open Records Decision No.1 09 (1975). If a member of 
the public wishes to make copies of copyrighted materials, the person must do so unassisted 
by the governmental body. In making copies, the member of the public assumes the duty of 
compliance with the copyright law and the risk of a copyright infringement suit. 

In summary, the city must continue to rely on Open Records Letter No. 2012-02401 and 
withhold or release Exhibit B in accordance with this prior ruling. The city must release the 
submitted agendas and minutes of the public meetings and city ordinances we have marked. 
The city must withhold the submitted Texas Peace Officer's Crash reports under 
section 550.065(b) of the Transportation Code in conjunction with section 552.101 of the 
Government Code. The city may withhold the information we have marked on the basis of 
the attorney-client privilege under Texas Rule of Evidence 503. With the exception of the 
information the opposing parties have seen or had access to, which we have marked, the city 
may withhold the information in Exhibit C under section 552.103 of the Government Code. 
Except to the extent the non-privileged attachment we have marked exists separate and apart 
from the otherwise privileged e-mail, the city may withhold the information we have marked 
under section 552.107(1) ofthe Government Code. The city may only release the submitted 
medical records in accordance with the MP A. The city must withhold the infonl1ation we 
have marked pursuant to section 552.101 of the Government Code in conjunction with 
common-law privacy. The city must withhold the information we have marked under 
section 552.1 02( a) ofthe Government Code. lfthe individuals whose information is at issue 
timely requested confidentiality under section 552.024, the city must withhold the 
information we have marked under section 552.117(a)(I) of the Government Code, to 
include the marked cellular telephone numbers ifthe cellular telephone service is paid for 
with private funds. If the individuals at issue did not make timely elections under 
section 552.024 of the Government Code, the city may not withhold the information we 
marked under section 552.1 17(a)(1 ) ofthe Government Code. The city must withhold these 
numbers under section 552.117( a) (1 ). However, the city may not withhold these numbers 
ifthe city paid for the cellular telephone service. The city must withhold the information we 
have marked under section 552.130 of the Government Code. The city must withhold the 
information we have marked under section 552.136 ofthe Government Code. The city must 
withhold the personal e-mail addresses we have marked under section 552.137 of the 
Government Code, unless the owners affirmatively consent to their public disclosure. The 
remaining information must be released; however, any information protected by copyright 
may only be released in accordance with copyright law.6 

6We note the infonnation being released contains the requestor's e-mail address, to which the requestor 
has a right of access pursuant to section 552.137(b) of the Government Code. See Gov't Code § 552.137(b). 
We also note Open Records Decision No. 684 (2009) is a previous determination to all governmental bodies 
authorizing them to withhold ten categories of information, including an e-mail address of a member of the 
public under section 552.137 of the Government Code, without the necessity of requesting an attorney general 
decision. Accordingly, ifthe city receives another request from an individual other than this requestor, the city 
is authorized to withhold this requestor's e-mail address under section 552.137 of the Government Code without 
the necessity of requesting an attorney general decision. 
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This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

Vanessa Burgess 
Assistant Attorney General 
Open Records Division 
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