
ATTORNEY GENERAL OF TEXAS 

February 21, 2012 

Mr. Michael W. Dixon 
Counsel for the City of Marlin 
Haley & Olson 

---------
GREG ABBOTT 

510 \:orth Valley Mills Drive, Suite 600 
Waco, Texas 76710 

Dear Mr. Dixon: 

OR20 12-02619 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 446588. 

The City of Marlin (the "city"), which you represent, received a request for information 
pertaining to a specified incident and inmate death as well as the city's limits of insurance 
coverage. You claim the submitted information is excepted fr0111 disclosure under 
section 552.103 of the Government Code. We have considered the exception you claim and 
reviewed the submitted information. 

Initially, we note you have not submitted any information responsive to the portion of the 
request seeking information concerning the city's insurancc coverage. To the extent 
information responsive to this portion of the request existed on the date the city received the 
request, we assume you have released it. See Open Records Decision No. 664 (2000) (if 
governmental body concludes that no exceptions apply to requested information, it must 
release information as soon as possible). If you have not released any such records, you 
must do so at this time. See Gov't Code §§ 552.301(a), .302. 

Next, we note the submitted information is subject to section 552.022 of the Government 
Code. Section 552.022(a) provides, in relevant part: 
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(a) [T]hc following categories of info rmati Oil arc public information and not 
excepted from required disclosure unless made confidential undcr this 
chapter or other law: 

(1) a completed report, audit, evaluation, or investigation made of, 
for, or by a governmental body, except as provided by 
Section 552.108[.] 

Gov't Code §§ 552.022(a)(1). The submitted information consists of a completed 
investigation that is subject to subsection 552.022(a)( 1). The city must release the 
completed investigation pursuant to subsection 552.022(a)( I) unless it is excepted from 
disclosure under section 552.108 of the Government Code or is expressly made confidential 
under the or other . See id. § 552.022(a)( 1). You seek to withhold the submitted 
information under section 552.103 of the Government Code. However, section 552.103 is 
a discretionary exception and does not make information confidential under the Act. Sec Act 
of May 30, 2011, 82nd Leg., R.S., S.B. 602, §§ 3-21, 23-26, 28-37 (providing for 
"confidentiality" of information under specified exceptions); Dallas Area Rapid Transit v. 
Dallas Morning News, 4 S. W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) 
(governmental body may waive Gov't Code § 552.1(3); sce also Open Records Decision 
Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 663 at 5 (1999) (waiver of 
discretionary exceptions). Therefore, the submitted information may not be withheld under 
section 552.103 of the Government Code. However, as section 552.101 ofthe Government 
Code applies to confidential information, we will consider the applicability of 
section 552.10 I to the submitted information.i 

Section 552.101 of the Government Code excepts from public disclosure "information 
considered to be confidential by law, either constitutional, statutory, or by judicial decision." 
Gov't Code § 552.101. This section encompasses common-law privacy, which protects 
information that is (1) highly intimate or embarrassing, the publication of which would be 
highly objectionable to a reasonable person and (2) not oflegitimate concern to the public. 
indlls. FOllnd. v. Tex. indlle)'. Accident Ed., 540 S.W.2d 668, 685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both prongs of this test must be 
demonstrated. See id. at 681-82. This office has found some kinds of medical information 
or information indicating disabilities or specific illnesses are excepted from required public 
disclosure under common-law privacy. See Open Records Decision No. 455 (1987) 
(information pertaining to prescription drugs, specific illnesses, operations and procedures, 
and physical disabilities protected from disclosure). We note because the common-law right 
to pri 1S a personal right that lapses at death, common-law privacy does not protect 
information that relates only to a deceased individual. Jvfoore v. Charles B. Pierce Film 

Office of the Attorney General will raise a mandatory exception on behalf of a 
body, but ordinarily wi II not raise other exceptions. See Open Records Decision Nos. 481 (1987). 480 
(1 470 (I 
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Enters., ,,5R9 S.W.2d 489, 491 (Tex. App.~~Texarkana 1979, writ d n.r.e.); Open 
Records Dccision No. 272 at 1 (In I). Upon review, we nnd the information we have 
marked is highly intimate or embarrassing and not oflegitim<lte public concern. Therefore, 
the city must withhold the marked information under section 552.101 of the Government 
Code in conjullction with common-law privacy. The remall1ll1g information must be 
released. 

This letter ruling is limited to the particular information at issue in tbis request and limited 
to the facts as presented to us; tberefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://WWW.OcH!.state.tx.lls/openlindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll tiTl\ 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

Claire V. , Sloan 

Assistant Attorney General 
Open Records Division 

CVMS/eb 

Ref: ID# 446588 

Enc. Submitted documents 

c: Requestor 
(\\/0 enclosures) 


