ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

ey

February 22, 20

Ms. Amanda M. Bigbee

General Counsel

Keller Independent School District
350 Keller Parkway

Keller, Texas 76248

OR2012-02714
Dear Ms. Bigbee:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned 1D# 446251.

The Keller Independent School District (the “district”) received a request for information
pertaining to two district employees being placed on leave. You claim the requested
information is excepted from disclosure under sections 552.101,552.102,and 552.117 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted information. We have also received and considered comments from an attorney
for one of the emplovees. See Gov't Code § 552.304 (interested party may submit comments
stating why information should or should not be released).

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” /d.
§552.101. Section 552.101 encompasses information protected by other statutes, including
section 21.355 ofthe Education Code, which provides in part that “[a] document evaluating
the performance of a teacher or administrator is confidential.” Educ. Code § 21.355(a). This
office has interpreted section 21.355 1o apply to any document that evaluates, as that term
is commonly understood, the performance of a teacher or an administrator. See Open
Records Decision No. 643 (1996). We have determined that for purposes of section 21.355,
“teacher” means a person who is required to and does in fact hold a teaching certificate under
subchapter B of chapter 21 of the Education Code and who is engaged in the process of
teaching, as that term is commonly defined, at the time of the evaluation. See id. at 4. We
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also have determined “administrator” in section 21.355 means a person who is required to
and does in fact hold an administrator’s certificate under subchapter B of chapter 21 of the
Education Code and is performing the functions of an administrator, as that term is
commonly defined, at the time of the evaluation. /d.

You generally assert the submitted information consists of evaluations. However, we note
the submitted information consists of three statements regarding an incident involving the
two named employees. These statements do not constitute evaluations of the performance
of'an administrator or teacher for the purposes of section 21.355. Accordingly, we find you
have failed to demonstrate the submitted information constitutes evaluations subject to
section 21.355 of the Education Code, and it may not be withheld under section 552.101 of
the Government Code on that basis.

Section 552.101 also encompasses the doctrine of common-law privacy, which protects
information that (1) contains highly intimate or embarrassing facts, the publication of which
would be highly objectionable to a reasonable person, and (2) 1s not of legitimate concern to
the public. /ndus. Found. v. Tex. Indus. Accideni Bd., 540 S.W .2d 668, 685 (Tex. 19706).
The type of information considered intimate or embarrassing by the Texas Supreme Court
in Industrial Foundation included information relating to sexual assault, pregnancy, mental
or physical abuse in the workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs. /d. at 683. This office has found
that some kinds of medical information or information indicating disabilities or specific
illnesses are excepted from required public disclosure under common-law privacy. See Open
Records Decision Nos. 470 (1987) (illness from severe emotional and job-related stress), 455
(1987) (prescription drugs, illnesses, operations, and physical handicaps). We note, however,
the public generally has a legitimate interest i information that relates to public employment
and public employees. See Open Records Decision Nos. 542 (1990); 470 at 4 (1987) (public
has legitimate interest in job qualifications and performance of public employees), 444 at 5-6
(19806} (public has legitimate interest in knowing reasons for dismissal, demotion, promotion,
or resignation or public employees), 432 at 2 (1984) (scope of public employee privacy is
narrow).

Upon review, we find the information we have marked is highly intimate or embarrassing
and not of legitimate public concern. Therefore, the district must withhold the information
we have marked pursuant to section 552.101 of the Government Code in conjunction with
common-law privacy. The district has failed to demonstrate, however, how the remaining
information is highly intimate or embarrassing and not of legitimate public interest.
Therefore, the district may not withhold any portion of the remaining information under
section 552.101 in conjunction with common-law privacy.

Section 552.102(a) excepts from disclosure “information in a personnel file, the disclosure
of which would constitute a clearly unwarranted invasion of personal privacy.” Gov’t Code
§ 552.102(a). We understand you to assert the privacy analysis under section 552.102(a) is
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the same as the common-law privacy test under section 552.101, which was discussed above.
In Hubert v. Harte-Hanks Texas Newspapers, Inc., 652 S.W.2d 546, 549-51 (Tex.
App—Austin 1983, writ ref’d nx.e.), the court ruled the privacy test under
section 552.102(a) is the same as the /ndustrial Foundation privacy test. However, the
Texas Supreme Court expressly disagreed with Hubert s interpretation of section 552.102(a)
and held its privacy standard differs from the Industrial Foundation test under
section 552.101. Tex. Comptroller of Public Accounts v. Attorney General of Texas, 354
S.W.3d 330, 348 (Tex. 2010). The supreme court then considered the applicability of
section 552.102, not Industrial Foundation, and held section 552.102(a) excepts from
disclosure the dates of birth of state employees in the payroll database of the Texas
Comptroller of Public Accounts. /d. at 10. Having carefully reviewed the information at
1ssue, we tind none of the remaining information is excepted under section 552.102(a), and
it may not be withheld on that basis.

Section 552.117(a)(1) of the Government Code excepts from disclosure the home addresses
and telephone numbers, social security numbers, emergency contact information, and family
member information of current or former officials or employees of a governmental body who
request this information be kept confidential under section 552.024 of the Government Code.
See Gov’t Code § 552.117(a); Open Records Decision No. 622 (1994). Whether a particular
piece of information is protected by section 552.117(a)(1) must be determined at the time the
request for it is made. See Open Records Decision No. 530 at 5 (1989). Thus, information
may only be withheld under section 552.117(a)(1) on behalf of a current or former employee
who made a request for confidentiality under section 552.024 prior to the date of the
governmental body’s receipt of the request for the information. We have marked the
personal information of the two employees. If the employees whose personal information
is at 1ssue each made timely elections under section 552.024, the district must withhold the
information we have marked under section 552.117(a)(1). If either of the employees did not
make a timely election under section 552.024, the information pertaining to that employee
may not be withheld under section 552.117(a)(1).

The employee’s attorney contends the constitutional right to privacy applies to the remaining
information. Constitutional privacy, whichis also encompassed by section 552.101, protects
two kinds of interests. See Whalen v. Roe, 429 U.S. 589, 599-600 (1977); Open Records
Decision Nos. 600 at 3-5(1992), 478 at 4 (1987), 455 at 3-7 (1987). The first is the interest
in independence in making certain important decisions related to the “zones of privacy,”
pertaining to marriage, procreation, contraception, family relationships, and child rearing and
education, that have been recognized by the United States Supreme Court. See Fadjo v.
Coon, 633 F.2d 1172 (5th Cir. 1981); ORD 455 at 3-7. The second constitutionally protected
privacy interest is in freedom from public disclosure of certain personal matters. See Ramie
v. City of Hedwig Village, Tex., 765 F.2d 490 (5th Cir.1985); ORD 455 at 6-7. This aspect
of constitutional privacy balances the individual’s privacy interest against the public’s
interest in the information. See ORD 455 at 7. Constitutional privacy under section 552.101
is reserved for “the most intimate aspects of human affairs.” /d. at 8 (quoting Ramie, 765
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F.2d at 492). Uponreview, we find no portion of the remaining information falls within the
zones of privacy or implicates an individual’s privacy interests for purposes of constitutional
privacy. Therefore, the district may not withhold any of the remaining information under
section 552.101 in conjunction with constitutional privacy.

The employee’s attorney also asserts some of the remaining imformation is excepted from
disclosure under section 552.101 of the Government in conjunction with the common-law
informer’s privilege. See Aguilar v. State, 444 S.W.2d 935, 937 (Tex. Crim. App. 1969).
It protects from disclosure the identities of persons who report activities over which the
governmental body has criminal or quasi-criminal law-enforcement authority, provided that
the subject of the information does not already know the informer’s identity. Open Records
Decision Nos. 515 at 3 (1988), 208 at 1-2 (1978). However, we note the purpose of the
common-law informer’s privilege is to protect the flow of information to a governmental
body, rather than to protect a third party. See Open Records Decision Nos. 549 at 6
(1990), 522 (1989) (discretionary exceptions in general). As the district does not seek to
withhold any information pursuant to the informer’s privilege, no portion of the remaining
information may be withheld under section 552.101 on this basis.

The employee’s attorney also raises section 552.103 of the Government Code, which
provides:

(a) Information is excepted from [required public disclosure] if 1t is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(¢) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation 1s pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (c). Section 552.103, however, is a discretionary exception that
protects only the interests of a governmental body, as distinguished from exceptions that are
intended to protect the interests of third parties. See Open Records Decision Nos. 542 (1990)
(statutory predecessor to section 552.103 does not implicate the rights of a third party), 522.
As the district does not seek to withhold any information pursuant to this exception, we find
section 552.103 is not applicable to the remaining information. See ORD 542 (governmental
body may waive section 552.103).
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In summary, the district must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with common-law privacy. If the
employees whose personal information 1s at issue each made timely elections under
section 552.024 of the Government Code, the district must withhold the information we have
marked under section 552.117(a)(1) of the Government Code. If either of the employees did
not make a timely election under section 552.024, the information pertaining to that
employee may not be withheld under section 552.117(a)(1) of the Government Code. The
district must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Jennifer Luttrall
Assistant Attorney General
Open Records Division

JL/dls
Ref: ID# 446251
Fnc.  Submitted documents

ol Requestor
(w/o enclosures)

Ms. Helena Venturini

Watson, Caraway, Midkiff & Luningham, L.L.P.
307 West 7" Street, Suite 1000

Fort Worth, Texas 76102

(w/o enclosures)



