GREG ABBOTT

February 22, 2012

Mr. Richard L. Bilbie
Assistant City Attorney
City of Harlingen

P.O. Box 2207
Harlingen, Texas 78551

OR2012-02728

Dear Mr. Bilbie:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 446049.

The City of Harlingen (the “city™) received a request for the personnel file of a named
individual. You claim the submitted information is excepted from disclosure under
sections 552.101, 552.102, 552.107, 525.111, 552.117, 552.136, 552.137, 552.140,
and 552.147 of the Government Code. We have considered the claimed exceptions and
reviewed the submitted information.

Initially, we note the submitted information contains employment and separation agreements
subject to section 552.022 of the Government Code. Section 552.022(a)(3) provides for the
required public disclosure of “information in an account, voucher, or contract relating to the
receipt or expenditure of public or other funds by a governmental body,” unless it is “made
confidential under [the Act] or other law[.]” Gov’t Code § 552.022(a). Although you raise
sections 552.107 and 552.111 of the Government Code for this information, these are
discretionary exceptions that may be waived and do not make information confidential under
the Act. See id § 552.007; Open Records Decision Nos. 676 at 10-11 (2002) (attorney-client
privilege under section 552.107(1) may be waived), 665 at 2 n.5 (2000) (discretionary
exceptions generally), 663 at 5 (1999) (waiver of discretionary exceptions; 470 at 7 (1987)
(statutory predecessor to section 552.111 subject to waiver). As such, sections 552.107
and 552.111 do not make information confidential for the purposes of section 552.022(a),
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and the city may not withhold the agreements at issue under those exceptions. However, you
also raise secti:@ns 552.101, 552.102, 552.117, 552.136, 552.137, and 552.140 of the
Government C@de for the information at issue, which do make information confidential
under the Act. In addition, the Texas Supreme Court has held the Texas Rules of Evidence
are “other law” within the meaning of section 552.022. See In re City of Georgetown, 53
S.W.3d 328, 336 (Tex. 2001). We will therefore consider your assertion of the
attorney-client privilege under rule 503 of the Texas Rules of Evidence and sections 552.101,
552.102, 552.117, 552.136, 552.137, and 552.140 for the information subject to
section 552.022, along with all of your arguments against disclosure for the remaining
information not subject to section 552.022.

Texas Rule of Evidence 503(b)(1) provides:

A client has a privilege to refuse to disclose and to prevent any other person
from disclosing confidential communications made for the purpose of
facilitating the rendition of professional legal services to the client:

{A) between the client or a representative of the client and the
client’s lawyer or a representative of the lawyer;

(B) between the lawyer and the lawyer’s representative;

{C) by the client or a representative of the client, or the
client’s lawyer or a representative of the lawyer, to a lawyer
or a representative of a lawyer representing another party in
a pending action and concerning a matter of common interest
therein;

(D) between representatives of the client or between the client
and a representative of the client; or

(E) among lawyers and their representatives representing the
same client.

TEX. R. EVID. 503(b)(1). A communication is “confidential” if it is not intended to be
disclosed to third persons other than those to whom disclosure is made in furtherance of the
rendition of professional legal services to the client or those reasonably necessary for the
transmission of the communication. Id. 503(a)(5).

Thus, in order:to withhold attorney-client privileged information from disclosure under
rule 503, a governmental body must: (1) show the document is a communication transmitted
between privileéged parties or reveals a confidential communication; (2) identify the parties
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involved in thje communication; and (3) show the communication is confidential by
explaining it was not intended to be disclosed to third persons and it was made in furtherance
of'the rendition of professional legal services to the client. Upon a demonstration of all three
factors, the information is privileged and confidential under rule 503, provided the client has
not waived the privilege or the document does not fall within the purview of the exceptions
to the privilege enumerated in rule 503(d). See Pittsburgh Corning Corp. v. Caldwell, 861
S.W.2d 423, 427 (Tex. App.—Houston [14th Dist.] 1993, no writ).

You argue the employment and termination agreements at issue constitute privileged
communications between city attorneys and the individual at issue. You assert the
communications were made in furtherance of the rendition of professional legal services to
the city and were intended to be, and have remained, confidential. However, you state the
information at issue relates to employment and separation agreements between the city and
the individual at issue. Because these parties negotiated the terms of these agreements, their
interests were adverse. Accordingly, these parties did not share a common interest that
would allow the attorney-client privilege to apply to the communication. See TEX.R. EVID.
503(b)(1)(c); In re Monsanto, 998 S.W.2d 917, 922 (Tex. App.—Waco 1999, no pet.)
(discussing the “joint-defense” privilege incorporated by rule 503(b)(1)(C)). Therefore, you
have failed to demonstrate how the agreements between the city and the named individual
constitute communications between privileged parties. See TEX.R.EVID 503(b)(1)(c). Thus,
the city may not withhold any of the agreements at issue under Texas Rule of Evidence 503.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes, such as
section 6103(a) of title 26 of the United States Code, which renders tax return information
confidential. See Attorney General Opinion H-1274 (1978) (tax returns); Open Records
Decision No. 600 (1992) (W-4 forms). Section 6103(b) defines the term “return
information” as:

a taxpayer’s identity, the nature, source, or amount of his income, payments,
receipts, deductions, exemptions, credits, assets, liabilities, net worth, tax
liability, tax withheld, deficiencies, overassessments, or tax payments ... or
any other data, received by, recorded by, prepared by, furnished to, or
collected by the Secretary [of the Internal Revenue Service] with respect to
a return or with respect to the determination of the existence, or possible
existence, of liability . . . for any tax, penalty, interest, fine, forfeiture, or
other imposition, or offense|.]

26 U.S.C. § 6103(b)(2)(A). Federal courts have construed the term “return information”
expansively to include any information gathered by the Internal Revenue Service (the “IRS™)
regarding a taxpayer’s liability under title 26 of the United States Code. See Chamberlain v.
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Kurtz, 589 F.2d 827, 840-41 (5th Cir. 1979); Mallas v. Kolak, 721 F. Supp. 748, 754
(M.D.N.C. 1989), aff°d in part, 993 F.2d 1111 (4th Cir. 1993). We have marked federal tax
forms that fall under the definition of tax return information. See 26 U.S.C. § 6103(b). The
city must w1thh§01d these marked forms under section 552.101 of the Government Code in
conjunction with section 6103(a) of title 26 of the United States Code.

You also raise section 552.101 of the Government Code based on the theory that information
is confidential when a federal agency shares confidential information with a state agency.
This office has repeatedly held that the transfer of confidential information between
governmental agencies does not destroy the confidentiality of that information. Attorney
General Opinions H-917 (1976), H-836 (1974), Open Records Decision Nos. 561
(1990),414 (1984), 388 (1983), 272 (1981), 183 (1978). These opinions recognize the need
to maintain an unrestricted flow of information between state agencies. In Open Records
Decision No. 561 we considered whether the same rule applied regarding information
deemed confidential by a federal agency. In that decision, we noted the general rule that the
federal Freedom of Information Act (“FOIA™) applies only to federal agencies and does not
apply to records held by state agencies. ORD 561 at 6. Further, we stated information is not
confidential when in the hands of a Texas agency simply because the same information is
confidential in the hands of a federal agency. /d. However, in the interests of comity
between state and federal authorities and to ensure the flow of information from federal
agencies to Texas governmental bodies, we concluded that “when information in the
possession of a’ federal agency is ‘deemed confidential’ by federal law, such confidentiality
is not destroyed by the sharing of the information with a governmental body in Texas. In
such an instance, [section 552.101] requires a local government to respect the confidentiality
imposed on the information by federal law.” Id. at 7. Accordingly, if a federal agency shares
its information’ with a Texas governmental agency, the Texas agency must withhold the
information the federal agency determines to be confidential under federal law. See id.
at 6-7; accord United States v. Napper, 887 F.2d 1528, 1530 (11th Cir. 1989) (finding
documents FBI lent to city police department remained property of FBI and were subject to
any restrictions on dissemination of FBI-placed documents). However, beyond your general
assertion that some of the information was prepared by a federal agency, you have not
directed our attention to any federal law, nor are we aware of any, that makes the requested
information confidential. Furthermore, you do not indicate that a federal agency provided
the information at issue to the city. Therefore, the city may not withhold any of the
remaining information under section 552.101 of the Government Code in conjunction with
federal law.

Section 552.10'1 of the Government Code also encompasses the Medical Practice Act (the
“MPA”), subtitle B of title 3 of the Occupations Code. See Occ. Code §§ 151.001-165.160.
The MPA governs access to medical records. Section 159.002 of the MPA provides, in part:
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(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id. § 159.002(a)-(b). Information subject to the MPA includes both medical records and
information obtained from those medical records. See id. §§ 159.002, .004; Open Records
Decision No. 598 (1991). This office has concluded the protection afforded by
section 159.002 extends only to records created by either a physician or someone under the
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343
(1982). Medical records must be released upon the patient’s signed, written consent in
accordance with sections 159.004 and 159.005 of the Occupations Code. Any subsequent
release of medical records must be consistent with the purposes for which the governmental
body obtained the records. See id. § 159.002(c); Open Records Decision No. 565 at 7
(1990). Upon review, we find the information we have marked consists of records of the
identity, diagnosis, evaluation, or treatment of a patient by a physician that were created by
aphysician. Therefore, the marked information constitutes confidential medical records that
may be released only in accordance with the MPA.

Section 552.101 of the Government Code also encompasses the common-law right to
privacy, which protects information if it (1) contains highly intimate or embarrassing facts,
the publication:of which would be highly objectionable to a reasonable person, and (2) is not
of legitimate concern to the public. Indus. Found v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of‘this test must be met. Id. at 681-82.

Common-law privacy protects the types of information held to be intimate or embarrassing
in Industrial Foundation. See id. at 683 (information relating to sexual assault, pregnancy,
mental or physical abuse in workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs). Additionally, this office has
found some kinds of medical information or information indicating disabilities or specific
illnesses are generally highly intimate or embarrassing. See Open Records Decision
Nos. 470 (1987) (illness from severe emotional and job-related stress), 455 (1987)
(prescription drugs, illnesses, operations, and physical handicaps). In addition, this office
has found financial information that does not relate to a financial transaction between an
individual and a governmental body ordinarily satisfies the first requirement of the test for
common-law privacy. For example, information related to an individual’s mortgage
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payments, assets, bills, and credit history is generally protected by the common-law right to
privacy. See Open Records Decision Nos. 545 (1990), 523 (1989); see also Open Records
Decision No. 680 (1992) (public employee’s withholding allowance certificate, designation
of beneficiary of employee’s retirement benefits, direct deposit authorization, and employee’s
decisions regarding voluntary benefits programs are protected under common-law privacy).
However, there is a legitimate public interest in the essential facts about a financial
transaction between an individual and a governmental body. See ORDs 600 at 9
(information revealing employee participation in group insurance plan funded partly or
wholly by governmental body is not excepted from disclosure), 545 (financial information
pertaining to receipt of funds from governmental body or debts owed to governmental body
not protected by common-law privacy).

However, the work behavior of a public employee and the conditions for his or her continued
employment are generally matters of legitimate public interest not protected by the
common-law right of privacy. See Open Records Decision Nos. 438 (1986). Similarly,
information about a public employee’s qualifications, disciplinary action and background is
not protected by common-law privacy. See Open Records Decision Nos. 444 at 5-6 (1986)
(public has interest in public employee’s qualifications and performance and the
circumstances of his resignation or termination), 405 at 2-3 (1983) (public has interest in
manner in which public employee performs his job), 329 at 2 (1982) (information relating
to complaints against public employees and discipline resulting therefrom is not protected
under former section 552.101), 208 at 2 (1978) (information relating to complaint against
public employee and disposition of the complaint is not protected under either the
constitutional ¢r common-law right of privacy).

Upon review, we find the information we have marked is highly intimate or embarrassing
and of no legitimate public interest. Therefore, the city must withhold the marked
information under section 552.101 of the Government Code in conjunction with
common-law privacy. However, we find none of the remaining information is private, and
it may not be withheld on that basis.

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Gov’t Code § 552.102(a). You raise section 552.102 in conjunction with
the ruling in Hubert v. Harte-Hanks Texas Newspapers, Inc., 652 S.W.2d 546, 549-51 (Tex.
App.—Austin 1983, writ ref’d n.r.e.). In Hubert v. Harte-Hanks Texas Newspapers, Inc.,
652 S.W.2d 546, 549-51 (Tex. App.—Austin 1983, writ ref’d n.r.e.), the court ruled the
privacy test under section 552.102(a) is the same as the Industrial Foundation privacy test,
which was discussed above. However, the Texas Supreme Court expressly disagreed with
Hubert's interpretation of section 552.102(a) and held its privacy standard differs from the
Industrial Foundation test under section 552.101. Tex. Comptroller of Pub. Accounts v.
Attorney Gen. of Tex., 354 S.W.3d 336, 342-43 (Tex.). The supreme court then considered
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the applicability of section 552.102, not Industrial Foundation, and held section 552.102(a)
excepts from disclosure the dates of birth of state employees in the payroll database of the
Texas Comptroller of Public Accounts. Id. at 347-48. Having carefully reviewed the
information at issue, we have marked the information that must be withheld under
section 552.102(a) of the Government Code. The remaining information is not excepted
under section 552.102(a) and may not be withheld on that basis.

Section 552.1%1 of the Government Code excepts from disclosure “an interagency or
intraagency memorandum or letter that would not be available by law to a party in litigation
with the agency.” Gov’t Code § 552.111. This exception encompasses the deliberative
process privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of
section 552.11 s to protect advice, opinion, and recommendation in the decisional process
and to encourage open and frank discussion in the deliberative process. See Austin v. City
of San Antonio, 630 S.W.2d 391, 394 (Tex. App.—San Antonio 1982, orig. proceeding);
Open Records Decision No. 538 at 1-2 (1990).

In Open Records Decision No. 615, this office re-examined the statutory predecessor to
section 552.111 in light of the decision in Texas Department of Public Safety v.
Gilbreath, 842:S.W.2d 408 (Tex. App.—Austin 1992, orig. proceeding). We determined
section 552.111 excepts from disclosure only those internal communications that consist of
advice, recommendations, opinions, and other material reflecting the policymaking processes
of the governmental body. See ORD 615 at 5. A governmental body’s policymaking
functions do not encompass routine internal administrative or personnel matters, and
disclosure of information about such matters will not inhibit free discussion of policy issues
among agency personnel. Id.; see also City of Garland v. Dallas Morning News, 22
S.W.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related
communicatiozs that did not involve policymaking). A governmental body’s policymaking
functions do irclude administrative and personnel matters of broad scope that affect the
governmental body’s policy mission. See Open Records Decision No. 631 at 3 (1995).

You assert the communications among city employess in the submitted information should
be protected under section 552.111. However, we note the communications at issue pertain
to routine internal personnel matters concerning only the individual at issue. You have not
demonstrated How this information involves policymaking pertaining to personnel matters
of a broad scope. Therefore, the city may not withhold any of the information at issue under
section 552.111 of the Government Code.

Section 552.117 of the Government Code excepts from disclosure the home addresses and
telephone numbers, emergency contact information, social security numbers, and family
member information of current or former officials or employees of a governmental body who
request that this information be kept confidential under section 552.024 of the Government
Code. Gov’'t Code § 552.117(a). Whether a particular piece of information is protected by
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section 552.11 7 must be determined at the time the request for it is made. See Open Records
Decision No. 530 at 5 (1989). The city may withhold information under section 552.117
only on behalf of current or former officials or employees who made a request for
confidentiality under section 552.024 prior to the date on which the request for this
information was made. We note the submitted information contains an election form signed
by the named individual at issue requesting that his home address be kept confidential.
Accordingly, the city must withhold the home addresses of the named individual we have
marked under section 552.117(a)(1). However, we find the named individual did not elect
to keep any of his remaining information confidential, and it may not be withheld under
section 552.117(a)(1) on that basis. We note the submitted documents also contain
information pertaining to other city employees, which we have marked. To the extent these
other employees made timely elections under section 552.024 to keep the marked
information at issue confidential, the city must withhold the marked information under
section 552.117(a)(1). However, to the extent these other employees either did not make a
timely election under section 552.024 or elected not to keep the marked information
confidential, the city may not withhold the marked information under section 552.117(a)(1).

We note a portion of the remaining information is protected by section 552.130 of the
Government Code.! Section 552.130 excepts from disclosure information that relates to a
motor vehicle operator’s or driver’s license issued by an agency of this state or another state
or country. Gov’t Code § 552.130(a)(1). Therefore, the city must withhold the information
we have marked under section 552.130.

Section 552.126 of the Government Code provides that “[n]otwithstanding any other
provision of this chapter, a credit card, debit card, charge card, or access device number that
is collected, assembled, or maintained by or for a governmental body is confidential.” /d.
§ 552.136(b); see also id. § 552.136(a) (defining “access device number”). You have not
explained how any of the remaining information constitutes an access device number for
purposes of section 552.136. Therefore, none of the remaining information may be withheld
on that basis.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body,” unless the member of the public consents to its release or the e-mail
address is of a fype specifically excluded by subsection (¢). See id. § 552.137(a)-(c). The
c-mail addresses we have marked are not of a type specifically excluded by
section 552.137(c). Accordingly, the city must withhold the e-mail addresses we have
marked under section 552.137, unless their owners affirmatively consent to disclosure.

'The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987%). :
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Section 552.149 of the Government Code provides a military veteran’s DD-214 form or
other military discharge record that is first recorded with, or that otherwise first comes into
the possession of, a governmental body on or after September 1, 2003, is confidential for a
period of seventy-five years and may only be disclosed in accordance with section 552.140
or in accordanice with a court order. See id § 552.140(a)-(b). None of the remaining
information is 4 DD-214 form or constitutes another military discharge record for purposes
of section 552.140. Therefore, none of the remaining information may be withheld on that
basis.

Section 552.147 of the Government Code provides that “[t]he social security number of a
living person is excepted from” required public disclosure under the Act. /d. § 552.147(a).
Therefore, thé city may withhold the submitted social security numbers under
section 552.147(a).

In summary, the city must withhold the information we marked under section 552.101 of the
Government Code in conjunction with section 6103(a) of title 26 of the United State. The
city may release the marked medical records only in accordance with the MPA. The city
must withhold the information we marked under section 552.101 of the Government Code
in conjunction with common-law privacy and under section 552.102 of the Government
Code. The city must withhold the addresses we marked under section 552.117(a)(1) of the
Government Code that belong to the named individual at issue. To the extent other
employees mede timely elections under section 552.024, the city must withhold the
information pertaining to those employees that we have marked under section 552.117(a)(1).
The city must withhold the information we marked under section 552.130 of the Government
Code. The city'must withhold the e-mail addresses we marked under section 552.137 of the
Government Code, unless their owners affirmatively consent to disclosure. The city may
withhold the submitted social security numbers under section 552.147 of the Government
Code. The remaining information must be released to the requestor.’

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,

*We note Open Records Decision No. 684 (2009) is a previous determination to all governmental
bodies authorizing them to withhold ten categories of information, including W-2 and W-4 forms under
section 552.101 in conjunction with section 6103(a) of title 26 of the United States Code, direct deposit
authorization formis under section 552.101 of the Government Code in conjunction with common-law privacy,
and e-mail addresses of members of the public under section 552.137 of the Government Code, without the
necessity of requesting an attorney general decision.
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or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,
ey S f 5/ ";}f, 5 Py
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J U
Misty Haberer Barham

Assistant Attofney General
Open Records Division

MHB/agn
Ref: 1D # 446049
Enc. Submitted documents

c Requestor
(w/o enclosures)



