GREG ABBOTT

February 27,2012

Ms. Paige H. Saenz

Attorney for City of Jonestown
Knight & Partners

223 West Anderson Lane, Suite A-105
Austin, Texas 78752

OR2012-02881

Dear Ms. Saenz:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 ofthe Government Code. Your request was
assigned ID# 446909.

The City of Jonestown (the “city”), which you represent, received a request for contracts and
payment information concerning the Wind Energy Project and Wind Energy Grant,
communications among a specified group of people, and information concerning the
employment contract of the city administrator. You state the requested employment contract
has been released. You claim the remaining requested information is excepted from
disclosure under sections 552.103 and 552.108 of the Government Code. We have
considered the claimed exceptions and reviewed the submitted representative sample of
information.! We have also considered comments received from an attorney for the
requestor. See Gov’t Code § 552.304 (interested party may submit comments stating why
information should or should not be released).

Initially, we note the submitted information contains checks, invoices, and contracts subject
to section 552.022 of the Government Code. Section 552.022(a)(3) provides for the required
public disclosure of “information in an account, voucher, or contract relating to the receipt
or expenditure of public or other funds by a governmental body,” unless it is “made

" We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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confidential under [the Act] or other law[.]” Id. § 552.022(a). Although you raise
sections 552.103 and 552.108 of the Government Code for this information, these are
discretionary exceptions that may be waived and do not make information confidential under
the Act. See id. § 552.007; Dallas Area Rapid Transit v. Dallas Morning News, 4
S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.) (governmental body may waive
section 552.103); Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions
generally), 663 at 5 (1999) (waiver of discretionary exceptions), 473 (1987) (section
552.103 may be waived), 177 at 3 (1977) (statutory predecessor to section 552.108 subject
to waiver). As such, sections 552.103 and 552.108 do not make information confidential for
the purposes of section 552.022(a)(3), and the information subject to section 552.022(a)(3)
may not be withheld under those sections. However, we note a portion of this information
is subject to section 552.136 of the Government Code.? Therefore, we will address the
applicability of section 552.136 to the information subject to section 552.022.

Section 552.136 of the Government Code provides that “[n]otwithstanding any other
provision of this chapter, a credit card, debit card, charge card, or access device number that
is collected, assembled, or maintained by or for a governmental body is confidential.” Gov’t
Code § 552.136(b). An access device number is one that may be used to “(1) obtain money,
goods, services, or another thing of value; or (2) initiate a transfer of funds other than a
transfer originated solely by paper instrument,” and includes an account number. Id.
§ 552.136(a). We have marked bank account and routing numbers the city must withhold
under section 552.136. Asyou raise no additional exceptions to disclosure for the remaining
information subject to section 552.022, which we have marked, it must be released to the
requestor.

We now turn to your arguments against disclosure of the information not subject to
section 552.022. Section 552.103 of the Government Code provides, in relevant part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c¢) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably
anticipated on the date that the requestor applies to the officer for public
information for access to or duplication of the information.

? The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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Gov’t Code § 552.103(a), (c). A governmental body has the burden of providing relevant
facts and documents to show that the section 552.103(a) exception applies in a particular
situation. The test for meeting this burden is a showing that (1) litigation was pending or
reasonably anticipated on the date the governmental body received the request for
information, and (2) the requested information is related to that litigation. See Univ. of Tex.
Law Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, no pet.);
Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984,
writref’d n.r.e.); Open Records Decision No. 551 at 4 (1990). The governmental body must
meet both parts of this test for information to be excepted under section 552.103(a). See
ORD 551 at 4.

You state the city has filed suit against some of the parties involved in the Wind Energy
Project and Wind Energy Grant. We understand the suit, styled The City of Jonestown,
Texas v. CM Alternative Energies, Inc. et al., Cause No. D-1-Gr-11-001855, is pending in
the 98th District Court of Travis County. You provide documentation showing the suit was
filed before the date the city received the instant request. Thus, we agree litigation involving
the city was pending on the date of the request. You further state, and we agree, the
requested information pertains to the substance of the suit. Therefore, section 552.103 of
the Government Code applies to the remaining information.

We note, however, it appears opposing parties in the pending litigation have seen or had
access to portions of the information at issue. The purpose of section 552.103 is to enable
a governmental body to protect its position in litigation by forcing parties seeking
information relating to the litigation to obtain such information through discovery
procedures. See ORD 551 at 4-5 (1990). Thus, if all opposing parties in pending litigation
have seen or had access to information that is related to the litigation, whether through
discovery or otherwise, there is no interest in withholding such information from public
disclosure under section 552.103. See Open Records Decision Nos. 349 (1982), 320 (1982).
Accordingly, any of the remaining information that has been seen or accessed by all
opposing parties to the litigation may not be withheld under section 552.103. However,
information that has not been seen by the opposing parties may be withheld under
section 552.103 of the Government Code. We note the applicability of section 552.103 ends
once the related litigation concludes. See Attorney General Opinion MW-575 (1982); Open
Records Decision No. 350 (1982).

As to information seen or accessed by the opposing parties, we address your remaining
argument against disclosure. Section 552.108(a)(1) of the Government Code excepts from
disclosure “[i]nformation held by a law enforcement agency or prosecutor that deals with the
detection, investigation, or prosecution of crime . . . if . . . release of the information would
interfere with the detection, investigation, or prosecution of crime[.]” Gov’t Code
§ 552.108(a)(1). A governmental body must reasonably explain how release of the
information at issue would interfere with the detection, investigation, or prosecution of
crime. See id. § 552.301(e)(1)(A) (governmental body must provide comments explaining
why exceptions raised should apply to information requested); see also Ex parte Pruitt, 551
S.W.2d 706 (Tex. 1977).



Ms. Paige H. Saenz - Page 4

»

Section 552.108 applies to information held by a “law enforcement agency.” However,
section 552.108 may be invoked by the proper custodian of information relating to a pending
investigation or prosecution of criminal conduct. See Open Records Decision No. 474 at 4-5
(1987). Thus, where a governmental body has custody of information that would otherwise
qualify for exception under section 552.108 as information relating to the pending case of
a law enforcement agency, the custodian of the records may withhold the information if it
provides this office with a demonstration that the information relates to the pending case and
a representation from the law enforcement agency that it wishes to have the information
withheld. You state the information at issue pertains to a criminal investigation being
conducted by the Travis County District Attorney’s Office (the “district attorney’s office”).
However, you have not provided our office with a representation from the district attorney’s
office indicating the information at issue pertains to its investigation or that it objects to
release of the information. Therefore, the city may not withhold any of the remaining
information under section 552.108.

We note portions of the information that appear to have been seen or accessed by the
opposing parties are subject to sections 552.117 and 552.137 of the Government Code.
Section 552.117 of the Government Code excepts from disclosure the home addresses and
telephone numbers, emergency contact information, social security numbers, and family
member information of current or former officials or employees of a governmental body who
request that this information be kept confidential under section 552.024. Gov’t Code
§ 552.117(a). Whether a particular piece of information is protected by section
552.117(a)(1) must be determined at the time the request for it is made. See Open Records
Decision No. 530 at 5 (1989). The city may withhold information under section
552.117(a)(1) only on behalf of current or former officials or employees who made a request
for confidentiality under section 552.024 of the Government Code prior to the date on which
the request for this information was made. Thus, if the individual whose personal
information is at issue timely requested confidentiality under section 552.024, the city must
withhold the information we have marked under section 552.117(a)(1). Conversely, if an
individual did not make a timely election under section 552.024, the city may not withhold
the marked information under section 552.117(a)(1).

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body,” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See Gov’t Code
§ 552.137(a)-(c). The e-mail addresses we have marked are not of a type specifically
excluded by section 552.137(c). Accordingly, the city must withhold the e-mail addresses
we have marked under section 552.137, unless their owners affirmatively consent to
disclosure.’

*We note Open Records Decision No. 684 (2009) is a previous determination to all governmental
bodies authorizing them to withhold ten categories of information, including an e-mail address of a member
of the public under section 552.137 of the Government Code, without the necessity of requesting an attorney
general decision.
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In summary, the city must release the information we have marked under
section 552.022(a)(3) of the Government Code. In releasing this information, the city must
withhold the information we have marked under section 552.136 of the Government Code.
The city must release any of the remaining information that has been seen or accessed by
an opposing party to the pending litigation. In releasing this information, the city must
withhold the information we marked under section 552.117 of the Government Code if the
employee at issue timely elected confidentiality under section 552.024 of the Government
Code and the e-mail addresses we marked under section 552.137 of the Government Code
unless their owners affirmatively consent to disclosure. The city may withhold the
remaining information under section 552.103 of the Government Code.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,
&{'i/ . Fi ; 577 ) §§g »
wsbydlCahano

Misty Haberer Barham
Assistant Attorney General
Open Records Division
MHB/eb

Ref: 1D # 446909

Enc. Submitted documents

c: Requestor
(w/o enclosures)



