GREG ABBOTT

March 6, 2012

Ms. Tiffany N. Evans
Assistant City Attorney
City of Houston

P.O. Box 368

Houston, Texas 77001-0368

OR2012-03337
Dear Ms. Evans:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 447055 (GC 19156).

The Houston Police Department (the “department”) received a request for five categories of
information related to the requestor. You claim that the submitted information is excepted
from disclosure under section 552.101 of the Government Code. We have considered the
exception you claim and reviewed the submitted information. We have also received and
considered comments from the requestor. See Gov’t Code § 552.304 (providing that
interested party may submit comments stating why information should or should not be
released).

Initially, you acknowledge that the department failed to meet the deadlines prescribed by
section 552.301 of the Government Code in requesting an open records decision from our
office. /d. § 552.301(b), (e). Pursuant to section 552.302 of the Government Code, a
governmental body’s failure to comply with the requirements of section 552.301 results in
the legal presumption that the requested information is public and must be released unless
the governmental body demonstrates a compelling reason to withhold the information from
disclosure. Seeid. § 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex. App.—Fort
Worth 2005, no pet.); Hancock v. State Bd. of Ins., 797 S:W.2d 379, 381-82 (Tex.
App.—Austin 1990, no writ) (governmental body must make compelling demonstration to
overcome presumption of openness pursuant to statutory predecessor to section 552.302);
see also Open Records Decision No. 630 (1994). The presumption that information is public
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under section 552.302 can be overcome by demonstrating that the information is confidential
by law or third-party interests are at stake. See Open Records Decision Nos. 630 at 3, 325
at 2 (1982). Because sections 552.101 and 552.130 can provide compelling reasons for non-
disclosure, we will consider the applicability of these exceptions to the information at issue.'

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes. You
claim that the submitted information is excepted from disclosure under section 552.101 in
conjunction with article 61.03 of the Code of Criminal Procedure. Chapter 61 of the Code
of Criminal Procedure deals with intelligence information pertaining to street gangs.
Article 61.02 provides in part that “a criminal justice agency shall compile criminal
information into an intelligence database for the purpose of investigating or prosecuting the
criminal activities of criminal combinations or criminal street gangs.” Crim. Proc. Code
art. 61.02(a). Article 61.03 provides in relevant part:

(a) A criminal justice agency may release on request information maintained
under [Chapter 61 of the Code of Criminal Procedure] to:

(1) another criminal justice agency;
(2) a court; or

(3) a defendant in a criminal proceeding who is entitled to the
discovery of the information under Chapter 39.

Id. art. 61.03(a). Further, article 61.05 of the Code of Criminal Procedure provides that
release of the information to a person who is not entitled to the information is a Class A
misdemeanor. You generally assert the submitted information consists of records that “were
likely included in prior gang intelligence systems that have since been replaced by the current
gang database, which is kept pursuant to Chapter 61[.]” You further state the “responsive
information is of the nature that would have been included in the [department’s] criminal
street gang tracking system” and that the department “believes that the responsive
information may still be encompassed by the intent of the statute[.]” However, you do not
represent, and the documents do not reflect, that the information at issue was actually
obtained from an intelligence database as prescribed by chapter 61 of the Code of Criminal
Procedure. Accordingly, no portion of the information at issue may be withheld under
section 552.101 of the Government Code on that basis.

"The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).
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Section 552.101 of the Government Code encompasses former section 51.14(d) of the
Family Code. Prior to its repeal by the Seventy-fourth Legislature, section 51.14(d) of the
Family Code provided for the confidentiality of juvenile law enforcement records. See Open
Records Decision No. 181 (1977) (concluding former section 51.14(d) of the Family Code
excepts police reports which identify juvenile suspects or furnish basis for their
identification). Law enforcement records pertaining to juvenile criminal conduct occurring
before January 1, 1996, are governed by former section 51.14 of the Family Code, which was
continued in effect for that purpose.” Former section 51.14 provided in relevant part as
follows:

(d) Except as provided by Article 15.27, Code of Criminal Procedure, and
except for files and records relating to a charge for which a child is
transferred under Section 54.02 of this code to a criminal court for
prosecution, the law-enforcement files and records are not open to public
inspection nor may their contents be disclosed to the public, but inspection
of the files and records is permitted by:

(1) a juvenile court having the child before it in any proceeding;
(2) an attorney for a party to the proceeding; and

(3) law-enforcement officers when necessary for the discharge of their
official duties.

Fam. Code § 51.14 (repealed 1995). In this instance, Exhibit 2 pertains to incidents that
occurred in 1993 and lists as a suspect an individual who qualified as a “child” at the time
of'the offense. Seeid. § 51.02(2)(A) (defining “child” for purposes of title 3 of Family Code
as an individual who is ten years of age or older and under seventeen years of age at the time
of the reported conduct). Further, the requestor does not fall within one of the categories in
section 51.14(d) under which inspection of the records would be permitted. Therefore, we
determine former section 51.14(d) is applicable to the information at issue. See id.
§ 51.04(a) (Title 3 covers cases involving delinquent conduct engaged in by a child). Thus,
the department must withhold Exhibit 2 in its entirety pursuant to section 552.101 of the
Government Code in conjunction with former section 51.14 of the Family Code.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license or driver’s license issued by an agency of this state, or an agency of
another state or country, is excepted from public release. Gov’t Code § 552.130(a)(1). We
have marked the information in Exhibit 3 the department must withhold under
section 552.130 of the Government Code.

*Act of May 27, 1995, 74th Leg., R.S., ch. 262, § 100, 1995 Tex. Gen. Laws 2517, 2591.
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In summary, the department must withhold Exhibit 2 under section 552.101 of the
Government Code in conjunction with former section 51.14 of the Family Code. The
department must withhold the motor vehicle record information we have marked under
section 552.130 of the Government Code. The remaining information must be released.’

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

i 1
Sincerely, P

Yo, R

Vanessa Burgess

Assistant Attorney General
Open Records Division
VB/dls

Ref:  ID# 447055

Enc. Submitted documents

c: Requestor
(w/o enclosures)

*We note the information being released includes the requestor’s Texas driver’s license number, which
is generally confidential under section 552.130 of the Government Code. Because this exception was enacted
to protect a person’s privacy, the requestor has a right of access to this information under section 552.023(a)
of the Government Code. See Gov’t Code § 552.023(a); Open Records Decision No. 481 at 4 (1987) (privacy
theories not implicated when individual asks governmental body to provide her with information concerning
herself). We note section 552.130(c) of the Government Code authorizes a governmental body to redact
information protected by section 552.130(a)(1) without the necessity of requesting a decision under the Act.
Gov't Code § 552.130(c). Thus, if the department receives another request for this same information from a
person who does not have such a right of access, section 552.130(c) of the Government Code authorizes the
department to redact the requestor’s driver’s license number.



