GREG ABBOTT

March 7, 2012

Ms. Jennifer Soldano

Associate General Counsel

Texas Department of Motor Vehicles
4000 Jackson Avenue

Austin, Texas 78731

OR2012-03441
Dear Ms. Soldano:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 447161.

The Texas Department of Motor Vehicles (the “department”) received a request for the
requestor’s human resources file and medical file. You state you will release some
information to the requestor. You claim that the submitted information is excepted from
disclosure under sections 552.101 and 552.102 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted representative sample of
information.'

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses the American with Disabilities Act of 1990
(the “ADA”). See 42 U.S.C. §§ 12101 et seq. Title 1 ofthe ADA requires information about
the medical conditions and medical histories of applicants or employees to be (1) collected
and maintained on separate forms, (2) kept in separate medical files, and (3) treated as a
confidential medical record. Information obtained in the course of a “fitness for duty

"We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this

office.
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examination,” conducted to determine whether an employee is still able to perform the
essential functions of his or her job, is to be treated as a confidential medical record as well.
See 29 C.F.R. § 1630.14(c); see also Open Records Decision No. 641 (1996). We note the
provisions of the ADA preempt any right of access the requestor might have to her own
information under state law. See English v. General Elec. Co., 496 U.S. 72, 79 (1990)
(noting state law is preempted to extent it actually conflicts with federal law); see also La.
Pub. Serv. Comm’nv. FCC, 476 U.S. 355, 369 (1986) (noting that federal agency acting
within scope of its congressionally delegated authority may preempt state regulation).
Accordingly, we find the department must withhold the submitted information under
section 552.101 of the Government Code in conjunction with the ADA 2

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.
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Nneka Kani———

Assistant Attorney General
Open Records Division

NK/em
Ref: ID# 447161
Enc. Submitted documents

cc: Requestor
(w/o enclosures)

*As our ruling is dispositive, we need not address your remaining exception against disclosure.



