ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

March 8, 2012 -

Mr. Hyattye O.;Simmons
General Couns:l

Dallas Area Rapid Transit
P.O. Box 660153

Dallas, Texas 75266-0163

OR2012-03508

Dear Mr. Simr:ons:

You ask whetier certain information is subject to required public disclosure under the
Public Informa ion Act (the “Act”), chapter 552 of the Government Code. Y our request was
assigned ID# 4 :8352 (ORR 8719).

Dallas Area R ‘pid Transit (“DART") received a request for information pertaining to a
named employse. You state some information has been released. You claim the submitted
information is:excepted from disclosure under sections 552.101 and 552.102 of the
Government C:xde. We have considered the claimed exceptions and reviewed the submitted
information.

Section 552.10: of the Government Code excepts from disclosure “information considered
to be conﬁden‘;ial by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552:10%. This section encompasses information made confidential by other statutes,
such as the Meitical Practice Act (the “MPA”™), subtitle B of title 3 of the Occupations Code.
The MPA governs access to medical records. See Occ. Code §§ 151.001-165.160.
Section 159.002 of the MPA provides, in part:

(a) A ¢chmmunication between a physician and a patient, relative to or in
connec*on with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this cheoter.
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(b)A refcord of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

ld. § 159.002(a)-(c). Information subject to the MPA includes both medical records and
information obtained from those medical records. See id. §§ 159.002, .004; Open Records
Decision No. 598 (1991). This office has concluded the protection afforded by
section 159.002 extends only to records created by either a physician or someone under the
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343
(1982). Medical records must be released upon receipt of the patient’s signed, written
consent as provided by sections 159.004 and 159.005 of the Occupations Code. Any
subsequent release of medical records must be consistent with the purposes for which the
governmental body obtained the records. See Occ. Code § 159.002(c); Open Records
Decision No. 565 at 7 (1990). Upon review, we find the information we have marked
consists of records of the identity, diagnosis, evaluation, or treatment of a patient by a
physician that were created by a physician. Therefore, the marked information constitutes
confidential medical records and may be released only in accordance with the MPA.

Section 552.101 of the Government Code also encompasses section 611.002 of the Health
and Safety Code. Section 611.002 provides “[cJommunications between a patient and a
professional, and records of the identity, diagnosis, evaluation, or treatment of a patient that
are created or'maintained by a professional, are confidential.” Health & Safety Code
§ 611.002(a). Section 611.001 defines a “professional” as (1) a person authorized to practice
medicine, (2) a:person licensed or certified by the state to diagnose, evaluate or treat mental
or emotional conditions or disorders, or (3) a person the patient reasonably believes is
authorized, licensed, or certified. See id. § 611.001(2). Sections 611.004 and 611.0045
provide for access to mental health records only by certain individuals. See Open Records
Decision No. 565 (1990). These sections permit disclosure of mental health records to a
patient, a person authorized to act on the patient's behalf, or a person who has the written
consent of the patient. See Health & Safety Code §§ 611.004-.0045. Upon review, we find
the information we have marked constitutes a mental health record that is confidential under
section 611.002 of the Health and Safety Code. Therefore, the marked information may only
be released in‘accordance with sections 611.004 and 611.0045 of the Health and Safety
Code. {

Section 552.101 of the Government Code also encompasses the common-law right to
privacy, which protects information if it (1) contains highly intimate or embarrassing facts,
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the publication of which would be highly objectionable to a reasonable person, and (2) is not
of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d
668,685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs
of this test must be met. Id. at 681-82. Common-law privacy protects the types of
information held to be intimate or embarrassing in Industrial Foundation. See id. at 683
(information relating to sexual assault, pregnancy, mental or physical abuse in workplace,
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and
injuries to sexual organs).

Additionally, this office has found some kinds of medical information or information
indicating disabilities or specific illnesses are generally highly intimate or embarrassing. See
Open Records.Decision Nos. 470 (1987) (illness from severe emotional and job-related
stress), 455 (1987) (prescription drugs, illnesses, operations, and physical handicaps). This
office has also found financial information that does not relate to a financial transaction
between an individual and a governmental body ordinarily satisfies the first requirement of
the test for common-law privacy. For example, information related to an individual’s
mortgage payments, assets, bills, and credit history is generally protected by the common-law
right to privacy. See Open Records Decision Nos. 545 (1990), 523 (1989); see also Open
Records Decision No. 600 (1992) (public employee’s withholding allowance certificate,
designation of beneficiary of employee’s retirement benefits, direct deposit authorization,
and employee’s decisions regarding voluntary benefits programs are protected under
common-law privacy). However, there is a legitimate public interest in the essential facts
about a financial transaction between an individual and a governmental body. See ORDs 600
at 9 (information revealing employee participation in group insurance plan funded partly or
wholly by governmental body is not excepted from disclosure), 545 (financial information
pertaining to receipt of funds from governmental body or debts owed to governmental body
not protected by common-law privacy).

In addition, aicompilation of an individual’s criminal history is highly embarrassing
information, the publication of which would be highly objectionable to a reasonable person.
Cf. U.S. Dep't.of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 764
(1989) (finding significant privacy interest in compilation of individual’s criminal history by
recognizing distinction between public records found in courthouse files and local police
stations and compiled summary of criminal history information). Furthermore, we find a
compilation of-a private citizen’s criminal history is generally not of legitimate concern to
the public. Hewever, we note information relating to routine traffic violations is not
excepted from release under section 552.101 in conjunction with common-law privacy. Cf.
Gov’tCode § 411.082(2)(B). Further, information supplied by an applicant for employment,
rather than compiled by a governmental body, may not be withheld as a compilation of
criminal history. Upon review, we find the information we have marked is highly intimate
or embarrassing and of no legitimate public interest. Therefore, DART must withhold the
marked information under section 552.101 in conjunction with common-law privacy.
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However, we find none of the remaining information is private, and it may not be withheld
under section 552.101 on that basis.

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Id. § 552.102(a). The Texas Supreme Court has held section 552.102(a)
excepts from disclosure the dates of birth of state employees in the payroll database of the
Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts v. Attorney Gen.
of Tex., 354 S.W.3d 336 (Tex. 2010). Having carefully reviewed the information at issue,
we have marked the information that must be withheld under section 552.102(a) of the
Government Cede.

We note portibns of the remaining information are subject to section 552.117 of the
Government Code.' Section 552.117(a)(1) excepts from disclosure the home addresses and
telephone numbers, emergency contact information, social security numbers, and family
member information of current or former officials or employees of a governmental body who
request that this information be kept confidential under section 552.024 of the Government
Code. Gov’t Code § 552.117(a)(1). We note an individual’s personal post office box
number is not a “home address,” and therefore may not be withheld under section 552.117.
See Gov’t Code § 552.117; Open Records Decision No. 622 at 6 (1994) (legislative history
makes clear that purpose of section 552.117 is to protect public employees from being
harassed at home) (citing House Committee on State Affairs, Bill Analysis, H.B. 1979, 69th
Leg. (1985)). Whether a particular piece of information is protected by section 552.117(a)(1)
must be determined at the time the request for it is made. See Open Records Decision
No. 530 at 5 (1989). DART may withhold information under section 552.117(a)(1) only on
behalf of current or former officials or employees who made a request for confidentiality
under section 552.024 of the Government Code prior to the date on which the request for this
information was made. Thus, ifthe individual whose information is at issue timely requested
confidentiality tnder section 552.024, DART must withhold the information we have marked
under section 552.117(a)(1). Conversely, if the individual did not make a timely election
under section® 552.024, DART may not withhold the marked information under
section 552.117(a)(1).?

We next note portions of the remaining information are protected by section 552.130 of the
Government Code. Section 552.130 excepts from disclosure information that relates to a
motor vehicle operator’s or driver’s license, title, or registration issued by an agency of this

'The Office of the Attorney General will raise mandatory exceptions on behalfofa governmental body,
but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).

We noté:“even if an employee did not make a timely confidentiality election under section 552.024,
section 552.147(b) of the Government Code permits a governmental body to withhold a living person’s social
security number without the necessity of requesting an opinion from this office.
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state or anothe;f state or country. Gov’t Code § 552.130(a)(1)-(2). Therefore, DART must
withhold the information we have marked under section 552.130.

We also note a portion of the remaining information is protected by section 552.136 of the
Government Code. Section 552.136 provides that “[n]otwithstanding any other provision
of this chapter; a credit card, debit card, charge card, or access device number that is
collected, assembled, or maintained by or for a governmental body is confidential.” Id.
§ 552.136(b); see also id. § 552.136(a) (defining “access device number”). This office has
determined an iiisurance policy number is an access device for purposes of section 552.136.
Thus, DART must withhold the information we have marked under section 552.136 of the
Government Code.

In summary, DART may release the medical records we have marked only in accordance
with the MPA and the mental health records we have marked only in accordance with
sections 611.004 and 611.045 of the Health and Safety Code. DART must withhold the
information we marked under (1) section 552.101 of the Government Code in conjunction
with common-law privacy; (2) section 552.102(a) of the Government Code; (3)
section 552.117(a)(1) of the Government Code, to the extent the individuals at issue made
timely elections under section 552.024 of the Government Code; (4) section 552.130 of the
Government Code; and (5) section 552.136 of the Government Code. The remaining
information must be released to the requestor.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination fegarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Ojfﬁce of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

~

Misty Haberer ;Barham
Assistant Attorney General
Open Records Division

MHB/som
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Ref: D # 448352
Enc. Submitted documents

c: Requestor
(w/o enclosures)



