
March 12,2012 

Ms. Alexis G. Allen 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Nichols, Jackson, Dillard, Hager & Smith, L.L.P. 
1800 Lincoln Plaza 
500 North Akard Street 
Dallas, Texas 7520] 

Dear Ms. Allen: 

OR2012-03694 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "AcC), chapter 552 ofthe Government Code. Your request was 
assigned ID# 448587. 

The City of Lancaster (the "city"), which you represent, received two requests from the same 
requestor for information pertaining to a named officer. 1 You state the city does not have 
some of the requested information. 2 You also state the city has provided some of the 
requested information to the requestor, but claim the submitted information is excepted from 
disclosure under sections 552.101 and 552.103 of the Government Code. We have 

IThe city sought and received clarification of a portion of the information requested. See Gov't Code 
§ 552.222 (if request for information is unclear, governmental body may ask requestor to clarity request); see 
a/so City of Dallas v. Abbot!, 304 S. W.3d 380, 387 (Tex. 20 I 0) (if governmental entity, acting in good faith, 
requests clarification of unclear or over-broad request, ten-day period to request attorney general ruling is 
measured from date request is clarified). 

2The Act does not require a governmental body to disclose information that did not exist when the 
request for information was received. Econ. Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266 (Tex, 
App.-San Antonio 1978, writ dism'd); Open Records Decision No. 452 at 3 (1986). 
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considered the exceptions you claim and reviewed the submitted representative sample of 
information.3 

Initially, we note Exhibit D(I) and D(2) consist of completed reports that are subject to 
section 552.022 of the Government Code. Section 552.022(a)(I) provides the following: 

Without limiting the amount or kind of information that is public information 
under this chapter, the following categories of information are public 
information and not excepted from required disclosure unless made 
confidential under this chapter or other law: 

(1) a completed report, audit, evaluation, or investigation made of, 
for, or by a governmental body, except as provided by 
Section 552.108[.] 

Gov't Code § 552.022(a)(I). Although you assert this information is excepted from 
disclosure under section 552.103, this section is discretionary and does not make information 
confidential under the Act. See Dallas Area Rapid Transit v. Dallas Morning News, 4 
S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) (governmental body may waive 
section 552.102\); Open Records Decision No. 542 at 4 (1990) (statutory predecessor to 
section 552.103 may be waived); see also Open Records Decision No. 665 at 2 n.5 (2000) 
(discretionary exceptions generally). Therefore, the city may not withhold the information 
subject to section 552.022 under section 552.103. However, section 552.101 of the 
Government Code makes information confidential under chapter 552. Therefore, we will 
consider your arguments under section 552.101. 

Section 552.101 ofthe Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." This 
section excepts from disclosure information deemed confidential by statute, such as 
section 143.089 of the Local Government Code. You state the city is a civil service city 
under chapter 143 of the Local Government Code. Section 143.089 contemplates two 
different types of personnel files: a police officer's civil service file that the civil service 
director is required to maintain, and an internal file that the police department may maintain 
for its own use. Local Gov't Code § 143.089(a), (g). In cases in which a police department 
investigates a police officer's misconduct and takes disciplinary action against an officer, it 
is required by section 143.089(a)(2) to place all investigatory records relating to the 
investigation and disciplinary action, including background documents such as complaints, 
witness statements, and documents of like nature from individuals who were not in a 

3We assume the "representative sample" of records submitted to this office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of information than that submitted to this office. 



Ms. Alexis G. Allen - Page 3 

supervisory capacity, in the police officer's civil service file maintained under 
section 143.089(a).4 Abbott v. City of Corpus Christi, 109 S.W.3d 113, 122 (Tex. 
App.-Austin 2003, no pet.). All investigatory materials in a case resulting in disciplinary 
action are "from the employing department" when they are held by or in possession of the 
department because of its investigation into a police officer's misconduct, and the department 
must forward them to the civil service commission for placement in the civil service 
personnel file. Id. Such records are subject to release under the Act. See Local Gov't Code 
§ 143.089(f);Open Records Decision No. 562 at 6 (1990). However, information 
maintained in a police department's internal file pursuant to section 143.089(g) is 
confidential and must not be released. City of San Antonio v. Texas Attorney Gen., 851 
S.W.2d 946, 949 (Tex. App.-Austin 1993, writ denied). 

You inform us: the reports in Exhibit D(1) pertain to investigations that did not result in 
disciplinary action against officers of the city's police department. You state this information 
is maintained in the police department's internal files concerning the named officer. Based 
on your representations and our review of the documents at issue, we agree Exhibit D(1) is 
confidential pursuant to section 143 .089(g) ofthe Local Government Code and the city must 
withhold it under section 552.10 1 of the Government Code. 

Exhibit D(3) consists of a CR-3 accident report form that was completed pursuant to 
chapter 550 of the Transportation Code. See Transp. Code § 550.064 (officer's accident 
report). Section 550.065(b) states that except as provided by subsection (c) or (e), accident 
reports are privileged and confidential. See id. § 550.065(b). Section 550.065( c)( 4) provides 
for the release Of accident reports to a person who provides two ofthe following three pieces 
of information 5 (1) date of the accident; (2) name of any person involved in the accident; 
and(3) specificlocation ofthe accident. Id. § 550.065( c)( 4). Under this provision, the Texas 
Department of Transportation or another governmental entity is required to release a copy 
of an accident report to a person who provides the agency with two or more pieces of 
information specified by the statute.5 Id. The requestor has not provided the city with two 
of the three pieces of information. Thus, the city must withhold Exhibit D(3) under 
section 552.101 in conjunction with section 550.065(b).6 

Section 552.101 also encompasses the doctrine of common-law privacy, which protects 
information that (1) contains highly intimate or embarrassing facts, the publication of which 
would be highly objectionable to a reasonable person, and (2) is not oflegitimate concern to 
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). 

4Chapter 143 prescribes the following types of disciplinary actions: removal, suspension, demotion, 
and uncompensakd duty. See Local Gov't Code §§ 143.051-143.055. 

5Transp. ;Code § 550.0601 ("department" means Texas Department of Transportation). 

6As our ruling is dispositive, we do not address your other argument to withhold this information. 
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The types of information considered intimate or embarrassing by the Texas Supreme Court 
in Industrial Foundation included information relating to sexual assault, pregnancy, mental 
or physical abuse in the workplace, illegitimate children, psychiatric treatment of mental 
disorders, attempted suicide, and injuries to sexual organs. Id. at 683. This office has also 
determined common-law privacy protects the identifying information of juvenile offenders. 
See Open Records Decision No. 384 (1983); cf Fam. Code § 58.007. Exhibit D(2) contains 
the identifying information of a juvenile offender that is highly intimate or embarrassing and 
is not oflegitimate concern to the public. Therefore, the city must withhold this information, 
which we have:marked, under section 552.10 1 in conjunction with common-law privacy. 

Section 552.117 of the Government Code is applicable to some ofthe remaining information 
in Exhibit D(2).7 Section 552.117(a)(2) excepts from public disclosure the home addresses, 
home telephone numbers, emergency contact information, and social security number of a 
peace officer, as well as information that reveals whether the peace officer has family 
members, regardless of whether the peace officer complies with section 552.024 or 
section 552.1175 of the Government Code. 8 Gov't Code § 552.117(a)(2). The city must 
withhold the personal information of police officers we have marked in the remaining 
information under section 552.117(a)(2) of the Government Code. 

To conclude, the city must withhold the following: Exhibit D(1) under section 552.101 of 
the Government Code in conjunction with section 143.089 of the Local Government Code; 
Exhibit D(3) under section 552.101 of the Government Code in conjunction with 
section 550.065 of the Transportation Code; the information we have marked under 
section 552.1 Oi ofthe Government Code in conjunction with common-law privacy; and the 
information we have marked under section 552.117(a)(2) of the Government Code. The city 
must release the remaining information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and ofthe requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://vvww.oag.state.tx.us/open/index orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 

7The Office of the Attorney General will raise mandatory exceptions on behalfofa governmental body. 
See Open Records Decision Nos. 481 at 2 (1987),480 at 5 (1987); see, e.g., Open Records Decision No. 470 
at 2 (1987) (because release of confidential information could impair rights of third parties and because 
improper release constitutes a misdemeanor, attorney general will raise predecessor statute of section 552.101 
on behalf of governmental bodies). 

8"Peace 9fficer" is defined by article 2.12 of the Texas Code of Criminal Procedure. 
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at (877) 673-q839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free, at (888) 672-6787. 

Sincerely, 

tL// 
Jam . Ctg{eshall 
Ass· tant A:tto~rney General 
o en Records Division 

JLC/ag 

Ref: ID# 448587 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


