ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

March 19, 2012

Ms. Kelley Messer
Assistant City sAttorney
City of Abilen’:

P.O.Box 60 !

Abilene, Texa: 79604-0060

OR2012-03958
Dear Ms. Mes..‘.\:er:

You ask whetier certain information is subject to required public disclosure under the
Public Informeiion Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 449004.

The Abilene Police Department (the “department”) received a request for information
concerning a specified incident. You claim the submitted information is excepted from
disclosure undr sections 552.101, 552.108, and 552.152' of the Government Code. We
have consider{d the claimed exceptions and reviewed the submitted information.

Section 552.1(:1 of the Government Code excepts from disclosure “information considered
to be confiden:ial by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.10". This section encompasses information made confidential by other statutes,
such as sectior:143.089 of the Local Government Code. We understand the City of Abilene
is a civil servi‘e city under chapter 143 of the Local Government Code. Section 143.089
contemplates t'vo different types of personnel files for police officers in a civil service city:
a civil service file the civil service director is required to maintain and an internal file the
police departmrent may maintain for its own use. Local Gov’t Code § 143.089(a), (g). The
officer’s civil “ervice file must contain certain specified items, including commendations,

'Although you raise section 552.151 of the Government Code, we note the 82nd Texas Legislature
renumbered sectich 552.151 to section 552.152 ofthe Government Code. ActofMay 9,2011, 82nd Leg.,R.S.,
S.B. 1303, § 27.¢71(20).
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periodic evaluations by the police officer’s supervisor, and documents relating to any
misconduct in which the department took disciplinary action against the officer under
chapter 143 of the Local Government Code. Id. § 143.089(a)(1)-(2). Chapter 143 prescribes
the following: types of disciplinary actions: removal, suspension, demotion, and
uncompensated duty. Id. §§ 143.051-.055; see Attorney General Opinion JC-0257 (written
reprimand is not disciplinary action for purposes of chapter 143 of the Local Government
Code).

In cases in which a police department investigates a police officer’s misconduct and takes
disciplinary action against an officer, it is required by section 143.089(a)(2) to place all
investigatory records relating to the investigation and disciplinary action, including
background doé;uments such as complaints, witness statements, and documents of like nature
from individuals who were not in a supervisory capacity, in the police officer’s civil
service file maintained under section 143.089(a). See Abbott v. City of Corpus Christi, 109
S.W.3d 113, 122 (Tex. App.—Austin 2003, no pet.). All investigatory materials in a case
resulting in disciplinary action are “from the employing department” when they are held by
or in possessicn of the department because of its investigation into a police officer’s
misconduct, and the department must forward them to the civil service commission for
placement in the civil service personnel file. /d. Such records are subject to release under
the Act. See Lacal Gov’t Code § 143.089(f); Open Records Decision No. 562 at 6 (1990).
However, information maintained in a police department’s internal file pursuant to
section 143.089(g) is confidential and must not be released. City of San Antonio v. Tex.
Attorney Gen., 851 S.W.2d 946, 949 (Tex. App.—Austin 1993, writ denied).

You state the submitted information is maintained in the department’s internal file pursuant
to section 143.089(g) and pertains to an investigation into alleged misconduct in which no
disciplinary action was taken. However, we note the submitted information consists of
police reports and other law enforcement records pertaining to the incident at issue. In this
instance, the requestor seeks the case report concerning the incident at issue, not information
found in an officer’s personnel records. While the information at issue may be maintained
in an officer’s personnel file, it is also law enforcement information maintained
independently ‘of any police officer’s personnel file. The confidentiality afforded to
information under section 143.089(g) may not be engrafted onto other records that exist
independently ¢f a police officer’s departmental personnel file. Accordingly, the submitted
information is hot confidential under section 143.089 of the Local Government Code and
may not be withtheld under section 552.101 on that basis.

Section 552.108(a)(2) excepts from disclosure “[i]nformation held by a law
enforcement agency or prosecutor that deals with the detection, investigation, or prosecution
ofcrime. . . if . (. itis information that deals with the detection, investigation, or prosecution
of crime only in relation to an investigation that did not result in conviction or deferred
adjudication[.]” Gov’t Code § 552.108(a)(2). A governmental body claiming
section 552.108(a)(2) must demonstrate the requested information relates to a criminal
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investigation that has concluded in a final result other than a conviction or deferred
adjudication. See id. § 552.301(e)(1)(A) (governmental body must provide comments
explaining why exceptions raised should apply to information requested). You state the
incident at issue was no-billed by the grand jury; thus, we understand the case did not result
in conviction or deferred adjudication. Based on your representation and our review, we find
section 552.10%(21)(2) applies to the information at.issue.

However, section 552.108 does not except from disclosure basic information about an
arrested person\; an arrest, or a crime. Id. § 552.108(c). Basic information refers to the
information held to be public in Houston Chronicle Publishing Co. v. City of Houston, 531
S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975) (summarizing types of information
considered to fbe basic information), writ ref’d n.r.e. per curiam, 536 S.W.2d 559
(Tex. 1976). B;lsic information must be released even if it does not literally appear on the
front page of an offense or arrest report. See Open Records Decision No. 127 (1976)
(summarizing types of information deemed public by Houston Chronicle). We note basic
information does not include the identities of victims or witnesses. Thus, with the exception
of basic information, the department may withhold the submitted information under
section 552.108(a)(2) of the Government Code.’

This letter ruliifig is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6339. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,
Misty Haberer Barham
Assistant Attorney General

Open Records Division

1

MHB/som

2Because‘;e()ur ruling is dispositive, we do not address your remaining arguments against disclosure.
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