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(1) a completed report, audit, evaluation, or investigation made ot~ for, 
or a as 1 

(17) information that is also contained in a public court record[.] 

Gov't Code § 5:52.022(a)(1), (17). The responsive information includes completed reports, 
completed evaluations, and a document filed with a court. The completed reports and 
evaluations must be released pursuant to section 552.022(a)(l) unless they are excepted from 
disclosure under section 552.108 of the Government Code, the Act, or other law. We note 
you do not claim section 552.108. In addition, a document that has bcen filed with a court 
is expressly public under section 552.022(a)(17) of the Government Code and may not be 
withheld unless it is confidential under other law. See id. § 552.022(a)(17). Section 552.103 
of the Government Code, which you claim, is a discretionary exception to disclosure that 
protects a gove':nmental body's interests and may be waived. See id. § 552.007; Dallas Area 
Rapid Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no 
pet.) (governmental body may waive Gov't Code § 552.103); Open Records Decision 
No. 665 at 2 n.5 (2000) (discretionary exceptions generally). Section 552.103 does not make 
information confidential under the Act. Therefore, the sheriff's office may not withhold any 
of the information encompassed by section 552.022 under section 552.1 03. Additionally, 
we note information that has been filed with a court is not protected by common-law privacy. 
See Star-Telegram v. Walker, 834 S.W.2d 54 (Tex. 1992) (common-law privacy not 
applicable to c(:urt-filed document). You also claim sections 552.101, 552.102, 552.117, 
and 552.1175 (rthe Government Code, which make information confidential under the Act. 
We also note scme ofthe information encompassed by section 552.022 falls within the scope 
of section 5 130 of the Government Code, which also makes information 
confidential under the Act.! Accordingly, we will address the applicability of 
sections 552.101,552.102,552.117,552.1175, and .130 to the information encompassed 
by section 552.022. Additionally, we will address your claim under section 552.103 for the 
remaining information at issue. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confiden~dal by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101 This section encompasses information that other statutes make confidential, 
such as section 550.065(b) of the Transportation Code. The responsive information contains 
a CR-3 accident form subject to section 550.065. This section provides that, except as 
provided by subsection (c) or subsection (e), accident reports are privileged and confidential. 
Transp. Code § 550.065. Section 550.065(c)(4) of the Transportation Code, however, 

IThe Office of the Attorney General will raise mandatory exceptions on behalf ofa governmental body, 
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987),480 (1987),470 
( 1987). 
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requires the release of accident reports to a person who provides two of the following three 
of (1) date the accident; name of person 

accident; and (3) specific location of the accident. Id § 550.065(c)(4). In this 
requestor has not provided the sheriff's of11ce with two of the three requisite pieces of 
information specified by the statute. Accordingly, the sheriff's office must withhold the 
CR-3 accident report form we have marked under section 552.10 1 in conjunction with 
section 550.065(b). 

Section 552.101 of the Government Code also encompasses common-law privacy, which 
protects information that is highly intimate or embarrassing, such that its release would be 
highly objectionable to a person of ordinary sensibilities. and of no legitimate public interest. 
See Indus. F01!vzd. v. Tex. indus. Accident Ed., 540 S. W.2d 668, 685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both elements of the test must be 
established. Id at 681-82. The type of information considered intimate or embarrassing by 
the Texas Supn~me Court in Industrial Foundation included information relating to sexual 
assault, pregncncy, mental or physical abuse in the workplace, illegitimate children, 
psychiatric treaTment of mental disorders. attempted suicide, and injuries to sexual organs. 
Id at 683. Ihis office has found some kinds of medical information or information 
indicating disabilities or specific illnesses are excepted from required public disclosure under 
common-law privacy. See Open Records Decision No. 455 (1987) (information pertaining 
to prescription drugs, specific illnesses, operations and procedures, and physical disabilities 
protected from disclosure). Upon review, we find some of the information subject to 
section 552.022(a)(l) of the Government Code is highly intimate or embarrassing and not 
a matter of legii:imate public interest. Accordingly, the sherifrs office must withhold this 
information, which we have marked, under section 552.1 Olin conjunction with common-law 
privacy. Hciwever, we find none of the remaining information subject to 
section 552.02:2(a)(l) is highly embarrassing or intimate information and of no legitimate 
public concern, Consequently, the sherifrs office may not withhold any of the remaining 
information at issue under section 552.101 in conjunction with common-law privacy. 

You also raise '>ection 552.102 of the Government Code in conjunction with the doctrine of 
common-law p:;-ivacy. See Indus. Found, 540 S,W.2d at 685. In Hubert v. Harte-Hanks 
Texas New5paJ·ers. Inc., 652 S.W.2d 546,549-51 (Tex. App.-Austin 1983, writ ref'd 
n.r.e.), the Thid Court of Appeals ruled the privacy test under section 552.1 02(a) is the same 
as the Industrial Foundat ion privacy test. However, the Texas Supreme Court has disagreed 
with Hubert's Jrlterpretation of section 552.1 02(a) and held its privacy standard differs from 
the Industrial Foundation test. Tex. Comptroller of Pub. Accounts v. Attorney Gen. of 
Tex., 354 S.W.3d 336, 342 (Tex. 2010). The comi then considered the applicability of 
section 552.1 02.(a) and held it excepts from disclosure the dates of birth of state employees 
in the payroll database of the Texas Comptroller of Public Accounts. Id. at 346. Having 
carefully revie'.;ved the information at issue, we have marked the information that must be 
withheld under section 552.1 02(a). The remaining information subject to section 552.022 
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of the Government Code is not excepted under section 552.l02(a) and may not be withheld 
on 

Section 5 11)(a)(2) of the Government Code excepts from public disclosure a peace 
officer's home address and telephone number, emergency contact information, social security 
number, and fo.mi1y member information regardless of whether the peace officer made an 
election under section 552.024 of the Government Code. Gov't Code § 552.l17(a)(2). 
Section 552.1 17(a)(2) applies to peace offIcers as defined by article 2.12 of the Code of 
Criminal Proc~dure. We have marked information pertaining to the named deputy and 
former deputy. The sheriff's ot1lce must withhold the marked information pertaining to the 
named deputy under section 552.117(a)(2). Additionally, to the extent the former deputy is 
currently a licensed peace officer, the sheriff s office must withhold the marked information 
pertaining to him under section 552.117(a)(2). 

Section 552.117(a)(1) of the Government Code excepts from disclosure the home address 
and telephone number, emergency contact information, social security number, and family 
member information of a current or former employee of a governmental body who requests 
this informati!'n be kept confidential under section 552.024. See Gov't Code 
§ 552.1 17(a)(i ). Whether a particular item of information is protected by 
section 552.1 17 (a)(l ) must be determined at the time of the governmental body's receipt of 
the request for the information. See Open Records Decision No. 530 at 5 (1989). Thus, 
information mClY only be withheld under section 552.117(a)(l) on behalf of a current or 
former employee who made a request for confidentiality under section 552.024 prior to the 
date of the gov'c.;rnmental body's receipt ofthe request for the information. Information may 
not be withheld' under section 5 52.117( a)( 1) on behalf of a current or former employee who 
did not timely r;,:quest under section 552.024 the information be kept confidential. You have 
submitted an election form showing the named former deputy elected to keep his personal 
information cOlClfidential. Thus, to the extent the named former deputy is no longer a licensed 
peace officer, the sheriff's office must withhold the marked information peliaining to the 
former deputy under section 552.117(a)(l). 

Section 1175 of the Government Code also excepts from disclosure the home addresses 
and telephone Plmbers, emergency contact information, social security numbers, and family 
member information of: among other individuals, a peace officer as defined by article 2.12 
of the Code of Criminal Procedure if the offIcer elects to restrict such information. Gov't 
Code § 552.1 1 75(a)(1 ), (b). Section 552.1175 applies to information a governmental body 
does not hold in its capacity as an employer. Upon review, we find none of the remaining 
information subject to section 552.022 of the Government Code pertains to peace officers 
who are not employees of the sheriff's oftlce. Accordingly, none of the remaining 
information subject to section 552.022 may be withheld pursuant to section 552.1175. 

Section 552.130 of the Government Code provides information relating to a motor vehicle 
operator's or ddver's license or permit, a motor vehicle title or registration, or a personal 
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identification document issued by an agency of this state or another state or country is 
public § 552.130(a). Accordingly, the s must 

withhold the information we marked under section 1 

Next, we address your claim under section 552.1 03 of the Government Code for the 
responsive information that is not encompassed by section 552.022(a)(l). Section 552.103 
provides in pad: 

(a) Inf(\rmation is excepted from [required public disclosure] if it is 
informa;:ion relating to litigation of a civil or criminal nature to which the 
state ora political subdivision is or may be a party or to which an oiTicer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only ifthe litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

Gov't Code § '~52.1 03(a), A governmental body that claims section 552.103 has the 
burden ofprov~ding relevant facts and documentation sufficient to establish the applicability 
of this exception to the information at issue. To meet this burden, the governmental body 
must demonstr:tlte that (1) litigation was pending or reasonably anticipated on the date of its 
receipt of the request for information and (2) the infoi'mation at issue is related to the pending 
or anticipated litigation. See Univ. a/Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479 
(Tex. App.-Austin 1997, no pet.); Heard v. Houston Post Co., 684 S.W.2d 210 (Tex. 
App.-Houston [1 st Dist.] 1984, writ ref d n.r.e.). Both elements of the test must be met in 
order for information to be excepted from disclosure under section 552.103. See Open 
Records Decision No. 1 at 4 (1990). 

You state the r:-st of the responsive information is related to a criminal case pcnding in the 
county court at law of Kerr County. You inform us this case was pending when the sheriffs 
of1ice received the present request for information. You state the deputy and former deputy 
at issue were present during the arrest that resulted in the pending charges and will be 
potential testifying witnesses at the trial. We note the sheriffs office is not a party to the 
pending case and thus does not have a litigation interest in the case for purposes of 
section 552.10~. See Gov't Code § 552.l03(a); Open Records Decision No. 575 at 2 (1990) 
(statutory predecessor to Gov't Code § 552.103 only applies when governmental body is 
party to litigation). Under these circumstances, we require an affirmative representation from 
the governmet;~al body with the litigation interest that it wants the information at issue 
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withheld from disclosure under section 552.103. You inform us the requestor is an attorney 
the case. state anticipates requestor 

make issue of [the deputies'] training, and qualifications reflected their 
personnel files trial [and] would attempt to use information within their personnel files for 
impeachment p'lrposes and to attack the [d]eputies' credibility." Thus, we understand you 
to assert, as county attorney for Kerr County, that release of the remaining responsive 
information would interfere with the county's prosecution of the pending case. Based on 
your representations, we conclude the sherin" s office may withhold the remaining responsive 
information that is not encompassed by section 552.022 of the Government Code on behalf 
of the county ~nder section 552.103.2 

In reaching this conclusion, we assume the opposing party in the pending case has not seen 
or had access to any of the information in question. The purpose of section 552.103 is to 
enable a governmental body to protect its position in litigation by forcing parties to obtain 
information reVting to litigation through discovery procedures. See ORD 551 at 4-5. If the 
opposing party has seen or had access to information relating to litigation, through discovery 
or otherwise, thcre is no interest in withholding such information from public disclosure 
under section 552.103. See Open Records Deeision Nos. 349 (1982), 320 (1982). We also 
note the applic1bility of section 552.103 ends once the related litigation concludes. See 
Attorney Gene"al Opinion MW-575 (1982); Open Records Decision No. 350 (1982). 

In summary, with regards to the information we marked as being subject to 
section 552.0n(a)(1) of the Government Code, the sheriff's office must (1) withhold the 
CR-3 accident ~eport form under section 552.101 of the Government Code in conjunction 
with section 550.065(b) of the Transportation Code, (2) withhold the information we have 
marked under section 552.101 in conjunction with common-law privacy, (3) withhold the 
information we have marked under section 552.1 02(a) ofthe Government Code, (4) withhold 
the marked information pertaining to the named deputy, as well as the former deputy to the 
extent he is currently a licensed peace officer, under section 552 .117( a)(2) ofthe Government 
Code, (5) withhold the marked information pertaining to the former deputy under 
section 552.11 '7(a)(l) of the Government Code, to the extent he is no longer a licensed peace 
officer, (6) the information we have marked under section 552.130 ofthe Government Code, 
and (7) release the remaining information subject to section 552.022.3 The remaining 
responsive information may be withheld under section 552.103 of the Government Code. 

CAs our '\Jling for this information is dispositive, we need not address your remaining arguments 
against its release 

3We note ~he information being released contains social security numbers. Section 552, 147(b) ofthe 
Government Cod.,) authorizes a governmental body to redact a living person's social security number from 
public release without the necessity of requesting a decision from this office under the Act. Gov't Code 
§ 552.147(b). 
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This letter ruling is limited to the particular information at issue in this request and limited 
to facts as r:resented to us; therefore, this must not be relied as a 
determination regarding information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilitie5:, please visit our website at http://www.oag.state.tx.us/opcnlindex orl.php, 
or call the OITice of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free, at (888) 672-6787. 

Sincerely, 

Ana Carolina Vieira 
Assistant Attorney General 
Open Records Division 

ACV/ag 

Ref: ID# 44i~355 

Enc. Submitled documents 

c: Requestor 
(w/o erdosures) 


