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(l information that is also contained in a public court record[.] 

Gov't Code § 552.022(a)(l), (17). The submitted information contains a completed 
investigation subject 552.022( a)( 1), as well as a court-filed document subject to 
section 552.022(a)(17). You seek to withhold the information at issue under section 552.103 
of the Governn"ent Code. However, section 552.103 is a discretionary exception and does 
not make information confidential under the Act. See Dallas Area Rapid Transit v. Dallas 
Morning Ne·ws. 4 S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) (governmental 
body may waive: Gov't Code § 552.103); see also Open Records Decision Nos. 665 at 2 n.5 
(2000) (discre1i onary exceptions generally), 663 at 5 (1999) (waiver of discretionary 
exceptions). Therefore, the information subject to section 552.022, which we have marked, 
may not be wihheld under section 552.1 03 of the Government Code. You assert some of 
the information subject to section 552.022(a)(1) is excepted from disclosure under 
section 552.101 of the Government Code. Because this section makes information 
confidential, we will address its applicability to the information subject to 
section 5 1). under I 

Code excepts disclosure "information 
to be confiden;ial 
Code§552.101. 

either constitutional, statutory, or by judicial decision. 
1 0 1 encompasses information other statutes make confidential. 

3 
under Medical Practice Act (the "MPA"), B 

1 MPA 

diagnosis, evaluation, or treatment of a patient 
a physician is and 

as provided by this chapter. 

a confidential 
or record as described by this chapter, other than a person 
Sectior 159.004 is on the patient's behalf, not disclose 

to the extent that disclosure is consistent with the 

those 
Decision No. 598 (1991). 

was first obtained. 

to MPA 
records. See id. §§ 

office has concluded the protection afforded by 
section 159.002 to records either a physician or someone under the 
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or or 
treatment of a patient by a physician that are created or maintained by a physician. See Open 
Records Decision No. 546 (1990). 

Medical recorc:s must be released on receipt of signed, written consent, provided that the 
consent specific::s (1) the information to be covered by the release, (2) the reasons or purposes 
for the release, and (3) the person to whom the information is to be released. See Occ. Code 
§§ 159.004, .005. Any subsequent release of medical records must be consistent with the 
purposes for which the governmental body obtained the records. See id. § 159.002(c); Open 
Records Decislon No. 565 at 7 (1990). Upon review, find a portion of the information 
subject to sec(·)J1 552.022(a)(1), which we have marked, constitutes medical records that 
may only be released in accordance with the MP A. 

Section 1 ell also encompasses the doctrine of common-law privacy, which protects 
information if i (1) contains highly intimate or embarrassing facts, the publication of which 
would be high!." objectionable to a reasonable person, and (2) is not oflegitimate concern to 
the public. See Indus. Found v. Tex. Indus. Accident Ed, 540 S.W.2d 668, 685 (Tex. 1976). 
To demonstrate the applicability common-law privacy, both prongs of this test must be 
satisfied. Id at 681-82. some kinds of information or 

disclosure under common-law 
from severe emotional and job-related 
operations, and physical handicaps). Upon 

are highly intimate or embarrassing 

are excepted from required 
Records Decision Nos. 470 (1987) (illness 

(1987) (prescription drugs, illnesses, 
we find portions of information at 

not of legitimate public concern. Accordingly, 
must 'vithhold the we have marked under section 552.101 the 

privacy. not 
information subject to section 552.022(a)(1) 
legitimate public interest. no 
may be withheld section 552.101 

now address section 552.103 of the for 
information net subject to section 552.022 the Government Code. Section 552.103 

m 

Information is public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state ora political is or be a party or to an officer or 
employee the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 
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a 
a body is excepted 

under Sl;Lbsection (a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the otTicer for public information for 
access to or duplication of the information. 

Gov't Code § 103(a), (c). A governmental body has the burden of providing relevant 
facts and documents to show the section 552.1 03(a) exception is applicable in a particular 
situation. The test for meeting this burden is a showing (1) litigation was pending or 
reasonably anl~icipated on the date the governmental body received the request for 
information, apj (2) the information at issue is related to that litigation. Univ. of Tex. Lenl' 
Sch. v. Tex. Legal Fa lind. , 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard 
v. Houston Posi Co., 684 S.W.2d 210,212 (Tex. App.-Houston [1st Dist.] 1984, writ refd 
n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental body must meet both 
prongs of this 1est for information to be excepted under section 552.103(a). 

You state the information at issue relates to a dangerous dog determination case made by 
city's Animal Care Services under a city ordinance, which the dog's owner appealed to the 
Municipal court of record. and provide documentation showing, 

received appeal was set for the municipal court 
docket. ·)n we conclude litigation 
city \vas pending when the You explain the information at issue 
relates to the p~nding case. on your representations and our we find 
information at is related to the for purposes of section 552.1 03(a). 

opposing to litigation 
litigation through 

such information 
Decision Nos .. ~49 at 2 (1982), 

seen 
not withhold this information under 

Therefore, the city withhold 
section 552.1 O~ the Government Code. 

summary, th,,:, marked medical records 

seen or had access to 
then 

See 
this instance, some of the information at 

in the pending litigation. Accordingly, 
the pending litigation, the city 

552.103 of the Government Code. 
the information we have marked under 

only released 
must withhold we have marked under section 552.10 

Government Code in conjunction common-law privacy. may 

disclosure of this 
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must 

is to at issue 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling trig.gers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.statc.tx.us/opcn/index orl.php, 
or call the 0t11ce of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

Cynt ia G. Tynan 
Assistant Attorney 

Records 

CGT/ag 
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