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April 2, .

Ms. Zeena Angadicheril

Office of the General Counsel
The University of Texas System
201 West Seventh Street
Austin, Texas 78701-2902

OR2012-04716
Dear Ms. Angadicheril:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 ofthe Government Code. Your request was
assigned [D# 449401 (OGC No. 141748).

The University of Texas Southwestern Medical Center (the “university”) received a request
for all documents released to a named attorney in response to a specified public information
request. You claim the submitted information is not subject to the Act. In the alternative,
you claim that portions of the submitted information are excepted from disclosure under
sections 552,101 and 552.108 of the Government Code. We have considered your arguments
and reviewed the submitted information. We have also received and considered comments
from a representative of the requestor. See Gov’t Code § 552.304 (providing that interested
party may submit comments stating why information should or should not be released).

Initially, you argue the submitted information is not subject to the Act pursuant to
section 181.006 of the Health and Safety Code. Section 181.006 states “[f]or a covered
entity that is a governmental unit, an individual’s protected health information . . . is not
public information and is not subject to disclosure under [the Act].” Health & Safety Code
§ 181.006(2). Section 181.006(2) does not remove protected health information from the
Act’s application, but rather states this information is “not public information and is not
subject to disclosure under [the Act].” We interpret this to mean a covered entity’s protected
health information is subject to the Act’s application. Furthermore, this statute, when
demonstrated to be applicable, makes confidential the information it covers. Thus, we will
consider your other arguments for the submitted information.
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Section 552.007 of the Government Code provides information that has been voluntarily
released to a member of the public may not subsequently be withheld from another member
of the public, unless public disclosure of the information is expressly prohibited by law or
the information is confidential under law. See Gov’t Code § 552.007; Open Records
Decision Nos. 518 at 3 (1989), 490 at 2 (1988). But see Open Records Decision Nos. 579
(1990) (exchange of information among litigants in “informal’ discovery is not “voluntary”
release of information for purposes of statutory predecessor to section 552.007), 454 at 2
(19806) (governmental body that disclosed information because it reasonably concluded that
it had constitutional obligation to do so could still invoke statutory predecessor to
section 552.108). Accordingly, the university may not withhold previously released
information unless its release is expressly prohibited by law or the information is confidential
under law. We note the submitted information was previously ruled upon in Open Records
Letter No. 2011-09947. In that ruling this office instructed you to withhold certain
information under section 552.108 of the Government Code and to release the remaining
information. The requestor, in this instance, seeks only the information that was released in
Open Records Letter 2011-09947. You seek to withhold a portion of the previously released
information under sections 552.101 and 552.108 of the Government Code. Section 552.108
1s a discretionary exception to disclosure that protects a governmental body’s interests and
may be waived. See Open Records Decision Nos. 177 (1977) (governmental body may waive
statutory predecessor to section 552.108), 665 at 2 n.5 (2000) (discretionary exceptions
generally), 663 at 5 (1999) (waiver of discretionary exceptions). As such, section 552.108
neither prohibits public disclosure of information nor makes information confidential under
law. Therefore, the university may not withhold from the present requestor any portion of
the previously released information under section 552.108. You also contend portions of the
information at issue must be withheld under section 552.101 of the Government Code, which
makes information confidential under law. Therefore, we will consider your arguments
under section 552.101 with respect to the information that has been previously released.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses information protected by other statutes, such
as section 181.006 of the Health & Safety Code. Section 181.006 provides

For a covered entity that is a governmental unit, an individual’s protected
health information:

(1) includes any information that reflects that an individual received
health care from the covered entity; and

(2) is not public information and is not subject to disclosure under
[the Act].

Health & Safety Code § 181.006. Section 181.001(b)(2) defines “[c]overed entity,” in part,
as:
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[Alny person who:

(A) for commercial, financial, or professional gain, monetary fees, or dues,
oron a cooperative, nonprofit, or pro bono basis, engages, in whole or in part,
and with real or constructive knowledge, in the practice of assembling,
collecting, analyzing, using, evaluating, storing, or transmitting protected
health information. The term includes a business associate, health care payer,
governmental unit, information or computer management entity, school,
health researcher, health care facility, clinic, health care provider, or person
who maintains an Internet site[.]

Id. § 181.001(b)(2). We understand the university is a covered entity for the purposes of
section 181.006 of the Health and Safety Code. You assert the submitted information
consists of protected health information. However, the information at issue is contained in
records of the university’s police department (the “department”), which is a law enforcement
agency. You have not demonstrated how the department is a covered entity for purposes of
section 181.006 of the Health and Safety Code. Thus, we find you have failed to
demonstrate any of the submitted information is subject to section 181.006 of the Health and
Safety Code. Accordingly, no portion of the submitted information may be withheld under
section 552.101 of the Government Code on that basis.

Section 552.101 of the Government Code also encompasses the common-law right to
privacy, which protects information if it (1) contains highly intimate or embarrassing facts,
the publication of which would be highly objectionable to a reasonable person, and (2) is not
of legitimate concern to the public. [Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be met. /d. at 681-82. Common-law privacy protects the types
of information held to be intimate or embarrassing in /ndustrial Foundation. See id. at 683
(information relating to sexual assault, pregnancy, mental or physical abuse in workplace,
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and
injuries to sexual organs). This office has concluded information which identifies or tends
to identify a victim of sexual assault or other sex-related offense must be withheld under
common-law privacy. See Open Records Decision Nos. 440 (1986),393 (1983),339(1982).
We find the information we have marked is highly intimate or embarrassing and of no
legitimate public interest. The university must withhold the information we marked under
section 552.101 in conjunction with common-law privacy. However, we find none of the
remaining information is highly intimate or embarrassing and of no legitimate public interest.
Therefore, the university may not withhold any of the remaining mformation under
section 552.101 of the Government Code on the basis of common-law privacy.

Section 552.101 of the Government Code also encompasses the constitutional right to
privacy. Constitutional privacy protects two kinds of interests. See Whalen v. Roe, 429
U.S. 589, 599-600 (1977); Open Records Decision Nos. 600 at 3-5 (1992), 478 at 4
(1987), 455 at 3-7 (1987). The first 1s the interest in independence in making certain
important decisions related to the “zones of privacy,” pertaining to marriage, procreation,
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contraception, family relationships, and child rearing and education, that have been
recognized by the United States Supreme Court. See Fadjo v. Coon, 633 F.2d 1172 (5th
Cir. 1981); ORD 455 at 3-7. The second constitutionally protected privacy interest is in
freedom from public disclosure of certain personal matters. See Ramie v. City of Hedwig
Villuge, Tex., 765 F.2d 490 (5th Cir. 1985); ORD 455 at 6-7. This aspect of constitutional
privacy balances the individual’s privacy interest against the public’s interest in the
information. See ORD 455 at 7. Constitutional privacy under section 552.101 is reserved
for “the most intimate aspects of human affairs.” /d. at 8 (quoting Ramie, 765 F.2d at 492).
Upon review, we find no portion of the remaining information falls within the zones of
privacy or implicates an individual’s privacy interests for purposes of constitutional privacy.
Therefore, the university may not withhold any of the remaining information under
section 552.101 in conjunction with constitutional privacy.

In summary, the university must withhold the information we have marked under
section 552.101 of the Government Code. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at hitp:/www.oag.state.tx.us/open/index_orl.php

or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

/

Y/,

5” Jonathan Miles
[/ Assistant Attorney General
Open Records Division
JM/em

Ref:  ID# 449401

Enc.  Subnutted documents

c: Requestor
(w/o enclosures)



