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Ms. Kerri L. B,·'"tcher 
Interim Chief dounsel 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Capital Metrop'olitan Transportation Authority 
291 0 East Fifth Street 
Austin, Texas '8702 

Dear Ms. Butc i ler: 
-,';' 

0R20 12-04885 

You ask wheti'er certain information is subject to required public disclosure under the 
Public Informa ion Act (the "Act"), chapter 552 of the Government Code. Your request was 

I • 

assigned ID# 4,~9635. 

Capital Metror')litan Transportation Authority (the "authority") received a request for all 
information p(1aining to a specified train/pedestrian accident involving the requestor's 
client. Y oU,daim the submitted information is excepted from disclosure under 
section 552.10:' ofthe Government Code. We have considered the exception you claim and 
reviewed the s'bmitted information. 

Initially, we nl~:te some of the submitted information is subject to section 552.022 of the 
Government c;?de. Section 552.022(a)providesc• in relevant part: 

, 

Withol limiting the amount or kind of information that is public information 
under the Act], the following categories of information are public 
inform:' ,Lion and not excepted from required disclosure unless made 
confideltial under [the Act] or other law: 

"1) a completed report, audit, evaluation, or investigation made of, 
:':'or, or by a governmental body, except as provided by 
;)ection 552.108[.] 
", 
" 
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Gov't Code § 5~'52.022(a)(1). The submitted information contains completed reports subject 
to section 552J)22(a)(1). Although you assert these reports are excepted from disclosure 
under section :; 52.103 of the Government Code, this section is discretionary and does not 
make information confidential under the Act. See Dallas Area Rapid Transit v. Dallas 
Morning New.\, 4 S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) (governmental 
body may wah:e section 552.103); Open Records Decision No. 542 at 4 (1990) (statutory 
predecessor to section 552.103 may be waived); $ee also Open Records Decision No. 665 
at 2 n.5 (2000) (discretionary exceptions generally). Therefore, the authority may not 
withhold the ('.":>mpleted reports, which we have marked, under section 552.1 03 of the 
Government Cbde. We note a portion of this information contains information subject to 
section 552.13) of the Government Code, which makes information confidential under the 
Act.! Accordie.gly, we will address the applicability of this exception to this information. 

! 

Section 552.1:::) ofthe Government Code excepts from disclosure information that relates 
to a motor velicle operator's license or driver's license issued by a Texas agency, or an 
agency ofanot,'ler state or country. See Gov't Code § 552.130(a)(1). Upon review, we find 
the authority,:must withhold the driver's license numbers we have marked under 
section 552.13) of the Government Code. 

'[ 

, 
You claim the'~emaining information, which is not subject to section 552.022, is excepted 
from disclosup\ under section 552.103 of the Government Code, which provides, in relevant 
part: 

(a) Inhrmation is excepted from [required public disclosure] if it is 
inform;,tion relating to litigation of a civil or criminal nature to which the 
state or,a political subdivision is or may be a party or to which an officer or 
emplo):,~e of the state or a political subdivision, as a consequence of the 
person::; office or employment, is or maybe a party. 

j. 

(c) Infc'rmation relating to litigation involving a governmental body or an 
officer)r employee of a governmental body is excepted from disclosure 
under ~ubsection (a) only if the litigation is pending or reasonably anticipated 
on the <~:ate that the requestor applies to the officer for public information for 
access·» or duplication of the information. 

" 

IThe OLce of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinany will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470 
(1987). 
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Gov't Code §552.103(a), (c). A governmental body has the burden of providing relevant 
facts and docu':nents to show the section 552.1 03(a) exception is applicable in a particular 
situation. The~est for meeting this burden is a showing that (1) litigation was pending or 
reasonably an<~icipated on the date the governmental body received the request for 
information, ar~'d (2) the information at issue is related to that litigation. Univ. a/Tex. Law 
Sch. v. Tex. Lehal Found., 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, no pet.); Heard 
v. Houston PosY Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [1st Dist.] 1984, writrefd 
n.r.e.); Open R~cords Decision No. 551 at 4 (1990). A governmental body must meet both 
prongs of this ~est for information to be excepted under section 552.1 03(a). 

The questionl>f whether litigation is reasonably anticipated must be determined on a 
case-by-case bLsis. See Open Records Decision No. 452 at 4 (1986). To establish litigation 
is reasonably Jnticipated, a governmental body must provide this office with "concrete 
evidence showing the claim that litigation may ensue is more than mere conjecture." Open 
Records Decis;)n No. 452 at 4 (1986). Whether litigation is reasonably anticipated must be 
determined on'a case-by-case basis. See id. This office has concluded a governmental 
body's receipt "fa claim letter it represents to be in compliance with the notice requirements 
of the Texas T( rt Claims Act (the "TTCA"), chapter 101 of the Civil Practice and Remedies 
Code, is suffi":ient to establish litigation is reasonably anticipated. See Open Records 
Decision No. 138 at 4 (1996). If that representation is not made, the receipt of the claim 
letter is a fact:'r we will consider in determining, from the totality of the circumstances 
presented, wi \:~ther the governmental body has established litigation is reasonably 
anticipated. Sf.\. ORD 638 at 4. Concrete evidence to support a claim litigation is reasonably 
anticipated mcy also include, for example, the governmental body's receipt of a letter 
containing a sl ecific threat to sue the governmental body from an attorney for a potential 
opposing part;} See Open Records Decision No. 555 (1990); see also Open Records 
Decision No. 5;18 at 5 (1989) (litigation must be "realistically contemplated"). On the other 
hand, this offi(:~e has determined that if an individual publicly threatens to bring suit against 
a governmenta body, but does not actually take objective steps toward filing suit, litigation 
is not reasonar',y anticipated. See Open Records Decision No. 331 (1982). Further, the fact 
a potential opi)sing party has hired an attorney who makes a request for information does 
not establish Itigation is reasonably anticipated. See Open Records Decision No. 361 
(1983). 

You assert th: authority reasonably anticipates litigation pertaining to the remaining 
information h,'cause, concurrent with the authority's receipt of the present request for 

2In add(ion, this office has concluded litigation was reasonably anticipated when the potential 
opposing party 60k the following objective steps toward litigation: filed a complaint with the Equal 
Employment Op('>rtunity Commission, see Open Records Decision No. 336 (1982); hired an attorney who 
made a demand fC;;'· disputed payments and threatened to sue ifthe payments were not made promptly, see Open 
Records Decisior1No. 346 (1982); and threatened to sue on several occasions and hired an attorney, see Open 
Records Decisior:No, 288 (1981). 

" 
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information, tli,~ requestor sent the authority a notice of claim for injuries her client sustained 
as a result oftfe specified incident involving a Capitol Metrorail train. We note, and you 
acknowledge, ~he claim letter at issue states the requestor's client's claim for the injuries is 
against the CIty of Austin (the "city"). You state the authority is an independent 
governmental r.;ntity and is not part of the city. You explain, however, the authority assumes 
the requestor ~;m perfect her claim before filing. Based on your representations, our review 
ofthe submitte} documents, and the totality ofthe circumstances, we conclude the authority 
reasonably ant\cipated litigation when it received the request for information. You state the 
remaining infc~rmation relates to the litigation because it pertains to the train/pedestrian 
accident at issU;! in the anticipated litigation. Therefore, we find section 552.1 03(a) generally 
applies to the (lformation not subject to section 552.022(a)(1). 

We note, howeo/er, once information has been obtained by all parties to the litigation through 
discovery or ot:ierwise, no section 552.1 03(a) interest exists with respect to that information. 
Open Records )ecision Nos. 349 (1982), 320 (1982). Thus, information that has either been 
obtained from or provided to the opposing party in the litigation is not excepted from 
disclosure und.~r section 552.103(a). In this instance, the requestor and her client have 
already seen tte submitted letters sent to or received from her. Therefore, because the 
opposing partY1in the anticipated litigation has seen this information, it may not be withheld 
under section;"i52.103 of the Government Code. As you have not claimed any other 
exceptions to 'lisclosure, the authority must release the letters we have marked. The 
authority may'; 'ithhold the remaining information not subject to section 552.022(a)(1) under 
section 552.1 OJ(a) ofthe Government Code. We note the applicability of section 552.1 03(a) 
ends once the ;;tigation has concluded or is no longer reasonably anticipated. ,See Attorney 
General Opini'}n MW-575 (1982); see also Open Records Decision No. 350(1982). 

In summary, :the authority must withhold the information we have marked under 
section 552.13.:1 of the Government Code. With the exception of the letters we have marked 
for release, ti;~:e authority may withhold the remaining information not subject to 
section 552.02:::( a)(I) of the Government Code under section 552.1 03( a) ofthe Government 
Code. The rerr\;lining information subject to section 552.022(a)(1) of the Government Code 
must be releaslid. 

, .~, 

This letter rul\lg is limited to the particular information at issue in this request and limited 
to the facts as')fesented to us; therefore, this ruling must not be relied upon as a previous 
determination~egarding any other information or any other circumstances. 

This ruling trisgers important deadlines regarding the rights and responsibilities of the 
governmental ':~ody and ofthe requestor. For more information concerning those rights and 
responsibilitie' , please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the C:ffice of the Attorney GeneraFs Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the ,allowable charges for providing public 

, ' 
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information ur,ier the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney ct~neral, toll free, at (888) 672-6787. 

J~ /~ll~!J 
Assistant Atto~:pey General 
Open Recordsi;;)ivision 

JLlsom 

Ref: ID# 44;;'635 

Enc. SubmiLed documents 

c: Requet~or 

(w/o er':losures) 

,: 
" 

.~ 


