ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

April 4,2012 °

)

Ms. Kerri L. B};atcher

Interim Chief C:ounsel

Capital Metropolitan Transportation Authority
2910 East Fiftl; Street

Austin, Texas 8702

OR20 12-04885
Dear Ms. Butc;'.fiaier:

You ask whet'::.,r certain information is subject to required public disclosure under the
Public Informa ion Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 4 ;96?5

Capital Metro;‘_ohtan Transportation Authority (the “authority”) received a request for all
information pe¢ taining to a specified train/pedestrian accident involving the requestor’s
client. You ,zlaim the submitted information is excepted from disclosure under
section 552.10" of the Government Code. We have considered the exception you claim and
reviewed the s bmitted information.

Initially, we nit';:‘te some of the submitted information is subject to section 552.022 of the
Government Code. Section 552.022(a) provides, in relevant part:

Withou limiting the amount or kind of information that is public information
under the Act], the following categories of information are public
informi iion and not excepted from required disclosure unless made
conﬁdé..'ltial under [the Act] or other law:

1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body, except as provided by
i ,ectlon 552.108].]

PosT OFHCE Box 12548, AUSTIN, TEXAS 78711-2548 TEL: (512) 463-2100 wWwWW.TEXASATTORNEYGENERAL.GOV
An Equal Employment Opportunity Employer « Printed on Recycled Paper



Ms. Kerri L. Bfltcher - Page 2

#
(%3

Gov’t Code § £52.022(a)(1). The submitted information contains completed reports subject
to section 552.922(a)(1). Although you assert these reports are excepted from disclosure
under section %52.103 of the Government Code, this section is discretionary and does not
make information confidential under the Act. See Dallas Area Rapid Transit v. Dallas
Morning New:s;, 4 S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.) (governmental
body may waive section 552.103); Open Records Decision No. 542 at 4 (1990) (statutory
predecessor to section 552.103 may be waived); see also Open Records Decision No. 665
at 2 n.5 (200(‘) (discretionary exceptions generally). Therefore, the authority may not
withhold the (ompleted reports, which we have marked, under section 552.103 of the
Government Code. We note a portion of this information contains information subject to
section 552.13: of the Government Code, which makes information confidential under the
Act! Accordi_i;gly, we will address the applicability of this exception to this information.

Section 552.12) of the Government Code excepts from disclosure information that relates
to a motor vel.icle operator’s license or driver’s license issued by a Texas agency, or an
agency of another state or country. See Gov’t Code § 552.130(a)(1). Upon review, we find
the authority ‘must withhold the driver’s license numbers we have marked under
section 552.13\;) of the Government Code.

You claim the "emaining information, which is not subject to section 552.022, is excepted
from disclosur under section 552.103 of the Government Code, which provides, in relevant
part: ‘

(a) Inf mation is excepted from [required public disclosure] if it is
inform=tion relating to litigation of a civil or criminal nature to which the
state or:a political subdivision is or may be a party or to which an officer or
emplo3 se of the state or a political subdivision, as a consequence of the
person:s office or employment, is or may be a party.

(¢) Infcrmation relating to litigation involving a governmental body or an
officer .or employee of a governmental body is excepted from disclosure
under £ absection (a) only if the litigation is pending or reasonably anticipated
on the cate that the requestor applies to the officer for public information for
access 0 or duplication of the information.

'"The Of; "ce of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinar:- y will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987),470
(1987).
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Gov’t Code §:%52.103(a), (¢). A governmental body has the burden of providing relevant
facts and docu'nents to show the section 552.103(a) exception is applicable in a particular
situation. The'test for meeting this burden is a showing that (1) litigation was pending or
reasonably anficipated on the date the governmental body received the request for
information, ar’d (2) the information at issue is related to that litigation. Univ. of Tex. Law
Sch. v. Tex. Le¥al Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, no pet.); Heard
v. Houston Posy Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984, writ ref’d
n.r.e.); Open Rzcords Decision No. 551 at 4 (1990). A governmental body must meet both
prongs of this %st for information to be excepted under section 552.103(a).

4
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The question 3f whether litigation is reasonably anticipated must be determined on a
case-by-case bisis. See Open Records Decision No. 452 at 4 (1986). To establish litigation
is reasonably :nticipated, a governmental body must provide this office with “concrete
evidence showing the claim that litigation may ensue is more than mere conjecture.” Open
Records Decis 'on No. 452 at 4 (1986). Whether litigation is reasonably anticipated must be
determined orn‘a case-by-case basis. See id. This office has concluded a governmental
body’s receipt fa claim letter it represents to be in compliance with the notice requirements
of the Texas Tcrt Claims Act (the “TTCA”), chapter 101 of the Civil Practice and Remedies
Code, is suffi~ient to establish litigation is reasonably anticipated. See Open Records
Decision No. #38 at 4 (1996). If that representation is not made, the receipt of the claim
letter is a fact'r we will consider in determining, from the totality of the circumstances
presented, wt*ther the governmental body has established litigation is reasonably
anticipated. Se’> ORD 638 at4. Concrete evidence to support a claim litigation is reasonably
anticipated m:7y also include, for example, the governmental body’s receipt of a letter
containing a sf,eciﬁc threat to sue the governmental body from an attorney for a potential
opposing part:.> See Open Records Decision No. 555 (1990); see also Open Records
Decision No. 518 at 5 (1989) (litigation must be “realistically contemplated™). On the other
hand, this office has determined that if an individual publicly threatens to bring suit against
a governmenta’ body, but does not actually take objective steps toward filing suit, litigation
is not reasonat:y anticipated. See Open Records Decision No. 331 (1982). Further, the fact
a potential opp'ssing party has hired an attorney who makes a request for information does
not establish i‘tigation is reasonably anticipated. See Open Records Decision No. 361
(1983). :

You assert th;} authority reasonably anticipates litigation pertaining to the remaining
information b:'cause, concurrent with the authority’s receipt of the present request for

In addi“_ion, this office has concluded litigation was reasonably anticipated when the potential
opposing party t:ok the following objective steps toward litigation: filed a complaint with the Equal
Employment Opi'drtunity Commission, see Open Records Decision No. 336 (1982); hired an attorney who
made a demand f(' disputed payments and threatened to sue if the payments were not made promptly, see Open
Records Decisior;No. 346 (1982); and threatened to sue on several occasions and hired an attorney, see Open
Records Decision}No. 288 (1981).

Bt
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information, th. requestor sent the authority a notice of claim for injuries her client sustained
as a result of tie specified incident involving a Capitol Metrorail train. We note, and you
acknowledge, the claim letter at issue states the requestor’s client’s claim for the injuries is
against the City of Austin (the “city”). You state the authority is an independent
governmental «ntity and is not part of the city. You explain, however, the authority assumes
the requestor will perfect her claim before filing. Based on your representations, our review
of the submitte 1 documents, and the totality of the circumstances, we conclude the authority
reasonably anticipated litigation when it received the request for information. You state the
remaining infcrmation relates to the litigation because it pertains to the train/pedestrian
accident atissuz in the anticipated litigation. Therefore, we find section 552.103(a) generally
applies to the va}vlformation not subject to section 552.022(a)(1).

We note, howeiver, once information has been obtained by all parties to the litigation through
discovery or ot:ierwise, no section 552.103(a) interest exists with respect to that information.
Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information that has either been
obtained frorri_f, or provided to the opposing party in the litigation is not excepted from
disclosure undzr section 552.103(a). In this instance, the requestor and her client have
already seen the submitted letters sent to or received from her. Therefore, because the
opposing partyjin the anticipated litigation has seen this information, it may not be withheld
under section ;352.103 of the Government Code. As you have not claimed any other
exceptions to -lisclosure, the authority must release the letters we have marked. The
authority may . -ithhold the remaining information not subject to section 552.022(a)(1) under
section 552.105(a) of the Government Code. We note the applicability of section 552.103(a)
ends once the ; tigation has concluded or is no longer reasonably anticipated.' See Attorney
General Opini=n MW-575 (1982); see also Open Records Decision No. 350:(1982).

In summary, the authority must withhold the information we have marked under
section 552.13% of the Government Code. With the exception of the letters we have marked
for release, the authority may withhold the remaining information not subject to
section 552.02:(a)(1) of the Government Code under section 552.103(a) of the Government
Code. The renaining information subject to section 552.022(a)(1) of the Government Code
must be releas#d.

This letter mli;fig is limited to the particular information at issue in this request and limited
to the facts as dresented to us; therefore, this ruling must not be relied upon as a previous
determination ~egarding any other information or any other circumstances.

This ruling triygers important deadlines regarding the rights and responsibilities of the
governmental ":ody and of the requestor. For more information concerning those rights and
responsibilitie”, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Cifice of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the:allowable charges for providing public

v T
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information ur-ler the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney G:neral, toll free, at (888) 672-6787.

:
Sincepely, *

Jéehifer Luttral

Assistant Attoney General

Open Records“Division
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JL/som
Ref: ID# 442635
Enc. Submiii:ed documents

c: Requestor
(w/o er*:losures)
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