
April 5, 2012 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Erin A. Higginbotham 
For the Parkland Health and Hospital System 
Denton, Navarro, Rocha & Bernal 
2500 West William Cannon, Suite 609 
Austin, Texas 78745 

Dear Ms. Higginbotham: 

0R2012-04934 

You ask whether certain infonnation is subject to required public disclosure under the 
Public lnfornlation Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 449854. 

The Dallas County Hospital District d/b/a Parkland Health & Hospital System ("Parkland"), 
which you represent, received a request for incident reports specified as not responsive in 
Open Records Letter No. 2012-00707 (20 12). You state Parkland has released some of the 
requested information. You claim the submitted information is excepted from disclosure 
under sections 552.101 and 552.108 of the Government Code.' We have considered the 
exceptions you claim and reviewed the submitted infonnation. 

Section 552.108(a)(2) excepts from disclosure "[i]nformation held by a law 
enforcement agency or prosecutor that deals with the detection, investigation, or prosecution 
of crime ... if ... it is information that deals with the detection, investigation, or prosecution 
of crime only in relation to an investigation that did not result in conviction or deferred 
adjudication." Gov't Code § 552.108(a)(2). A governmental body claiming 
section 552.108(a)(2) must demonstrate the requested infonnation relates to a criminal 

I Although you raise section 241.152 of the Health and Safety Code in conjunction with 
section 552.101, you have not presented arguments explaining how section 241.152 applies to the submitted 
infonnation, as required by section 552.301. See Gov't Code § 552.301 (e)(1)(A). Thus, this ruling does not 
address section 241.152 ofthe Health and Safety Code. 
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investigation that has concluded in a final result other than a conviction or deferred 
adjudication. See id. § 552.301(e)(1)(A) (governmental body must provide comments 
explaining wh),l"exceptions raised should apply to information requested). Section 552.108 
applies only t62 records created by an agency, or a portion of an agency, whose primary 
function is the i:nvestigation of crimes and enforcement of criminal laws. See Open Records 
Decision Nos. \ 493 (1988), 287 (1981). You explain the submitted information was 
documented and maintained by the Parkland Police Department (the "department") in its 
capacity as a raw enforcement agency and a department of the hospital. You state the 
incidents at iss1.le did not go forward for prosecution and, thus, relate to investigations that 
did not result iriconviction or deferred adjudication. Based on these representations and our 
review, we agr~e section 552.108(a)(2) is applic~~~~ to the information at issue. 

However, secti~:m 552.108 does not except from disclosure "basic information about an 
arrested persop', an arrest, or a crime." Gov't Code § 552.1 08( c). Section 552.1 08( c) refers 
to the basic "frl)nt-page" information held to be public in Houston Chronicle Publ 'g Co. v. 
City of HoustO.!l, 531 S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975), writ ref'd 
per curiam, 53"5 S.W.2d 559 (Tex. 1976). We note basic information includes, but is not 
limited to an id;~ntification and description of the complainant and a sufficient portion of the 
narrative to encompass a detailed description of an offense. See Open Records Decision 
No. 127 (1996) at 3-4 127 (summarizing types of information deemed public by Houston 
Chronicle). Bc{sic information does not include identifying information of a victim, unless 
the victim is aIso the complainant. See id. Basic information must be released, even if it 
does not literally appear on the front page of the report. See id. Therefore, with the 
exception of basic information, Parkland may withhold the submitted information under 
section 552.1 08(a)(2) of the Government Code. ' 

We will now a~ldress your remaining arguments for basic information. Section 552.101 of 
the Governmeht Code excepts from disclosure "information considered to be confidential 
by law, either:Constitutional, statutory, or by judicial decision." Gov't Code § 552.1 01. 
Section 552.101 encompasses information protected by other statutes. You claim the 
remaining infe"rmation is protected under the federal Health Insurance Portability and 
Accountability.'Act of 1996 ("HIPAA"), 42 U.S.c. §§ 1320d-1320d-8. At the direction of 

I 

Congress, the f;ecretary of Health and Human Services ("HHS") promulgated regulations 
setting privacy:standards for medical records, which HHS issued as the Federal Standards 
for Privacy ofIftdividually Identifiable Health Information. See Health Insurance Portability 
and Accountability Act of 1996,42 U.S.C. § 1320d-2 (Supp. IV 1998) (historical & statutory 
note); Standar(,ls for Privacy of Individually Identifiable Health Information, 45 C.F.R. 
pts. 160, 164 CPrivacy Rule"); see also Attorney General Opinion JC-0508 at 2 (2002). 
These standard~ govern the releasability of protected health information by a covered entity. 
See 45 C.F.R. pts. 160, 164. Under these standards, a covered entity may not use or disclose 
protected health information, except as provided by parts 160 and 164 of the Code of Federal 
Regulations. See id. § 164.502(a). This office has addressed the interplay of the Privacy 
Rule and the Ad. In Open Records Decision No. 681 (2004), we noted section 164.512 of 
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title 45 of the Code of Federal Regulations provides a covered entity may use or disclose 
protected healtl? information to the extent such use or disclosure is required by law and the 
use or disclos(t{e complies with and is limited to the relevant requirements of such law. 
See 45 C.F.R. f 164.512(a)(1). We further noted the Act "is a mandate in Texas law that 
compels Texas'governmental bodies to disclose information to the public." See ORD 681 
at 8; see also dov't Code §§ 552.002, .003, .021. We, therefore, held the disclosures under 
the Act come ~,!"ithin section 164.512(a). Consequently, the Privacy Rule does not make 
information co~Jidential for the purpose of section 552.101 of the Government Code. See 
Abbott v. TeX Dep't of Mental Health & Mental Retardation, 212 S.W.3d 648 
(Tex. App.-AiIstin2006, no pet.); ORD 681 at 9; see also Open Records Decision No. 478 
(1987) (as general rule, statutory confidentiality requires express language making 
information cot,rlidential). Thus, because the Privacy Rule does not make information that 
is subject to di~closure under the Act confidential, Parkland may withhold protected health 
information from the public only if the information is confidential under other law or an 
exception in suhchapter C of the Act applies. 

Section 552.HH also encompasses section 181.006 of the Health & Safety Code. 
Section 181.006 provides 

For a c';)vered entity that is a governmentalunit, an individual's protected 
health i:::tformation: 

~.I) includes any information that reflects that an individual 
.~, eceived health care from the covered entity; and 
;' 
;f~ 
; 
~:2) is not public information and is not subject to disclosure 

;tmder [the Act]. 

Health & Safet~ Code § 181.006. Section 181.00 I (b )(2) defines "[ c ]overed entity," in part, 
'1 ' as:, 
,i 

[A]ny p~erson who: 
,,!I 

(A) forbommercial, financial, or professional gain, monetary fees, or dues, 
or on a (I;ooperative, nonprofit, or pro bono basis, engages, in whole or in part, 
and wi1h real or constructive knowledge, in the practice of assembling, 
collecting, analyzing, using, evaluating, storing, or transmitting protected 
health iriformation. The term includes a business associate, health care payer, 
governr!lental unit, information or computer management entity, school, 
health riesearcher, health care facility, clinic, health care provider, or person 
who m&:intains an Internet site[.] 

,j 
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!d. § 181.001(b)(2). We understand Parkland operates a hospital that maintains health 
information for the individuals it serves, including information showing that individuals 
received medical care from Parkland. Thus, you claim Parkland is a covered entity for the 
purposes of section 181.006 ofthe Health and Safety Code. You state the department assists 
Parkland with p~tient safety services by conducting investigations of patient safety incidents. 
You explain the department documents these investigations internally and maintains these 
records as a lav;; enforcement agency and department of Parkland. You assert the remaining 
information cl~nsists of protected health information. We note the requestor seeks 
department records. Thus, the information at issue is contained in records oftl).e department 
as a law enforCif.ment agency. You have not demonstrated how the department is a covered 
entity for purpt~ses of section 181.006 of the Health and Safety Code. Thus~ we find you 
have failed to d~monstrate any of the remaining information is subject to section 181.006 of 
the Health and /Safety Code. Accordingly, the remaining information may not be withheld 
under section 562.101 of the Government Code on that basis. 

Section 552.10~! of the Government Code also encompasses section 611.002 of the Health 
and Safety Code. Section 611.002 provides "[c]ommunications between a patient and a 
professional, and records of the identity, diagnosis, evaluation, or treatment of a patient that 
are created di maintained by a professional, are confidential." Id. § 611.002(a). 
Section 611.001 defines a "professional" as (1) a person authorized to practice 
medicine, (2) a person licensed or certified by the state to diagnose, evaluate or treat mental 
or emotional conditions or disorders, or (3) a person the patient reasonably believes is 
authorized, licensed, or certified. See id. § 611.001(2). Upon review,' we find the 
information at, Issue is not a record of the identity, diagnosis, evaluation, or treatment of a 
patient created~br maintained by a professional. Therefore, the remaining information may 
not be withheld under section 552.101 of the Government Code in conjunction with 
section 611.001, of the Health and Safety Code;· 

Section 552.1 Oil of the Government Code also encbmpasses the Medical Practice Act (the 
"MPA"), subtit1e B of title 3 of the Occupations Code. See Occ. Code §§ 151.001-168.202. 
The MPA goveYns access to medical records. Section 159.002 of the MPA provides, in part: 

: 1 

(a) A chmmunication between a physician and a patient, relative to or in 
connecfion with any professional services as a physician to the patient, is 
confide!::ttial and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A r~cord of the identity, diagnosis, evaluation, or treatment of a patient 
by a ph~isician that is created or maintained by a physician is confidential and 
privilefed and may not be disclosed except as provided by this chapter. 

(c) A p'hson who receives information from a confidential communication 
or recc~d as described by this chapter, other than a person listed in 
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Section; 159 .004 who is acting on the patient's behalf, may not disclose the 
informa;tion except to the extent that disclosure is consistent with the 
authori~ed purposes for which the information was first obtained. 

!d. § 159.002(i,)-(c). Information subject to the MPA includes both medical records and 
information obi;ained from those medical records. See id. §§ 159.002, .004; Open Records 
Decision No.~598 (1991). This office has concluded the protection afforded by 
section 159.00: extends only to records created by either a physician or someone under the 
supervision ofq physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343 
(1982). We h~ve also found when a file is created as the result of a hospital stay, all the 
documents in)he file relating to diagnosis and treatment constitute physician-patient 
communications or "[r ]ecords of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician;that are created or maintained by a physician." Open Records Decision 
No. 546 (199(;). Upon review, we find the information at issue does not constitute 
physician-pati0~1t communications or records of the identity, diagnosis, evaluation, or 
treatment of a: patient by a physician that were created or are maintained by a physician. 
Therefore, the remaining information may not be withheld under section 5~2.1 0 1 of the 
Government C;)de in conjunction with the MP A. . 

Section 552.1 C) of the Government Code also encompasses the common-law right to 
privacy, which'protects information ifit (1) contains highly intimate or embarrassing facts, 
the publicationpfwhich would be highly objectionable to a reasonable person, and (2) is not 
of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Ed., 540 
S.W.2d 668, 6~f5 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of-this test must be met. Id. at 681-82. The type of information considered 
intimate or emlmrrassing by the Texas Supreme Court in Industrial Foundation included 
information rel~ting to sexual assault, pregnancy, mental or physical abuse in the workplace, 
illegitimate ch~ldren, psychiatric treatment of mental disorders, attempted suicide, and 
injuries to sexual organs. Id. at 683. Further, this office has concluded information that 
either identifi~$ or tends to identify a victim of sexual assault or other sex-related offense 
must be withhe~d under common-law privacy. Open Records Decision No. 393 at 2 (1983); 
see also Moralt;sv. Ellen, 840 S.W.2d 519 (Tex. App.-El Paso 1992, writ denied) (identity 
of witnesses t(:l, and victims of sexual harassment was highly intimate or embarrassing 
information amI public did not have a legitimate interest in such information). We find 
portions of the ~1arratives, which we have marked, are highly intimate or embarrassing and 
of no legitimate public interest. In releasing basic information, Parkland must withhold the 
marked infomation under section 552.101 in conjunction with common ... law privacy. 
However, we find you have not demonstrated the remaining information is highly intimate 
or embarrassinr; and of no legitimate public interest. Therefore, Parkland may not withhold 
any of this inf")rmation under section 552.1 0 1 of the Government Code on the basis of 
common-law phvacy . 

. ~ 
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In summary, wi'th the exception of basic information, Parkland may withhold the submitted 
information under section 552.108(a)(2) of the Government Code. In releasing the basic 
information, p~irkland must withhold the information we marked under section 552.101 of 
the Government Code in conjunction with common-law privacy. 

~ 

This letter rulirig is limited to the particular information at issue in this request and limited 
to the facts as riresented to us; therefore, this rul~ng must not be relied upon as a previous 
determination regarding any other information ot any other circumstances . 

. ,' , , 

This ruling tri~gers important deadlines regarding the rights and responsibilities of the 
governmental t~ody and of the requestor. For more information concerning those rights and 
responsibilities~ please visit our website at http://www.oag.state.tx.us/openJirtdex orl.php, 
or call the O~fice of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-~,839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney G~neral, toll free at (888) 672-6787. 

J::/~ 
Jennifer LuttraH 
Assistant Attor~1ey General 
Open Records ')ivision 

JLD/som 
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Ref: ID # 449854 
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Ene. Submitted documents 'I:. 
i.; 

c: Requestor 
(w/o enclosures) 


