GREG ABBOTT

April 10, 2012

Ms. Cherl K. Byles

Assistant City Attorney

City of Fort Worth

1000 Throckmorton Street, Third Floor
Fort Worth, Texas 76102

OR2012-05090
Dear Ms. Byles:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 450083 (PIR No. W014271).

The City of Fort Worth (the “city”) received a request for information related to a specified
case. You claim that the requested information is excepted from disclosure under
section 552.101 of the Government Code. We have considered the exception you claim and
reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information made confidential by other statutes,
such as section 58.007 of the Family Code, which you argue applies to the submitted
information. Juvenile law enforcement records relating to conduct that occurred on or after
September 1, 1997, are confidential under section 58.007. See Fam. Code § 58.007(c). The
records at issue concern conduct that occurred in 1993. Thus, section 58.007 is inapplicable
to these records.

Prior to its repeal by the Seventy-Fourth Legislature, section 51.14(d) of the Family Code
provided for the confidentiality of juvenile law enforcement records. See Open Records
Decision No. 181 (1977) (concluding that former section 51.14(d) of the Family Code

PosT OFFICE Box 12548, AUSTIN, TExAS 78711-2548 TEL: (512) 463-2100 WwWW,TEXASATTORNEYGENERAL.GOV
An Equal Employment Opportunity Employer - Printed on Recycled Paper



Ms. Cherl K. Byles - Page 2

excepts police reports that identify juvenile suspects or furnish basis for their identification).
Law enforcement records pertaining to conduct occurring before January 1, 1996, are
governed by former section 51.14(d), which was continued in effect for that purpose. Act
of May 27, 1995, 74th Leg., R.S., ch. 262, § 100, 1995 Tex. Gen. Laws 2517, 2591.
Section 51.14 only applies to records of a “child,” a person who is ten years of age or older
and under seventeen years of age. See Fam. Code § 51.02(2). In this instance, the submitted
report pertains to an investigation of capital murder allegedly committed by a child prior to
January 1, 1996. See id. § 51.03 (defining “delinquent conduct™). Therefore, the submitted
information is generally subject to section 51.14 of the Family Code.

However, you inform us the child defendant listed in the submitted report was certified and
prosecuted as an adult. Section 51.14(d) of the Family Code states:

Except as provided by Article 15.27, Code of Criminal Procedure, and except

for files and records relating to a charge for which a child is transferred
under Section 54.02 of this code to a criminal court for prosecution, the
law-enforcement files and records are not open to public inspection nor may
their contents be disclosed to the public][.]

Id. § 51.14(d) (repealed 1995) (emphasis added). This former provision expressly provided
an exception to confidentiality for records of juvenile offenders who were certified to stand
trial as an adult. Because the defendant in this instance was tried as an adult, we conclude
that the submitted information is not confidential under former Family Code section 51.14(d)
and it may not be withheld under section 552.101 of the Government Code on that basis.

Section 552.101 also encompasses chapter 411 of the Government Code, which pertains to
criminal history record information (“CHRI”) generated by the National Crime Information
Center or by the Texas Crime Information Center. See Gov’t Code § 411.083(a). Title 28,
part 20 of the Code of Federal Regulations governs the release of CHRI states obtain from
the federal government or other states. Open Records Decision No. 565 (1990). The federal
regulations allow each state to follow its individual laws with respect to the CHRI it
generates. See id. Section 411.083 of the Government Code deems confidential CHRI the
Texas Department of Public Safety (“DPS”) maintains, except DPS may disseminate this
information as provided in chapter 411, subchapter F of the Government Code. See Gov’t
Code § 411.083. Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency
to obtain CHRI; however, a criminal justice agency may not release CHRI except to another
criminal justice agency for a criminal justice purpose. Id. § 411.089(b)(1). Other entities
specified in chapter 411 of the Government Code are entitled to obtain CHRI from DPS or
another criminal justice agency; however, those entities may not release CHRI except as
provided by chapter 411. See generally id. §§ 411.090-.127. Similarly, any CHRI obtained
from DPS or any other criminal justice agency must be withheld under section 552.101 in
conjunction with chapter 411, subchapter F of the Government Code. We note
section 411.083 does not apply to active warrant information or other information relating
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to one’s current involvement with the criminal justice system. See id. § 411.081(b) (police
department allowed to disclose information pertaining to person’s current involvement in the
criminal justice system). Further, CHRI does not include driving record information. See
id. § 411.082(2)(B).

Upon review, we find the information we have marked constitutes CHRI. Thus, the city
must withhold the marked information under section 552.101 of the Government Code in
conjunction with federal law and chapter 411 of the Government Code.

The doctrine of common-law privacy, which is also encompassed by section 552.101,
protects information that is (1) highly intimate or embarrassing, such that its release would
be highly objectionable to a reasonable person, and (2) not of legitimate concern to the
public. See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
established. See id. at 681-82. '

The types of information considered intimate and embarrassing by the Texas Supreme Court
in Industrial Foundation included information relating to sexual assault, pregnancy, mental
or physical abuse in the workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs. See id. at 683. Upon review, we
find some of the submitted information is highly intimate or embarrassing and not of
legitimate public concern. Accordingly, the city must withhold the information we have
marked under section 552.101 of the Government Code in conjunction with common-law
privacy.

Next, we note some of the remaining information may be subject to section 552.130 of the
Government Code. Section 552.130 provides that information relating to a motor vehicle
operator’s license, driver’s license, or motor vehicle title or registration issued by an agency
of this state or another state or country is excepted from public release. Gov’t Code
§ 552.130(a)(1)-(2). Upon review, we find the city must withhold the motor vehicle record
information relating to living individuals we have marked under section 552.130. We note
the purpose of section 552.130 is to protect the privacy interests of individuals. Because the
right of privacy lapses at death, motor vehicle record information that pertains solely to
deceased individuals may not be withheld under section 552.130. See Moore v. Charles B.
Pierce Film Enters., 589 S.W.2d 489, 491 (Tex. App.—Texarkana 1979, writ ref’d n.r.e.);
see also Attorney General Opinions JM-229 (1984) (“the right of privacy lapses upon
death”), H-917 (1976) (“We are . . . of the opinion that the Texas courts would follow the
almost uniform rule of other jurisdictions that the right of privacy lapses upon death.”); Open
Records Decision No. 272 at 1 (1981) (privacy rights lapse upon death). We also have
marked motor vehicle record information of a vehicle belonging to a deceased individual.
If a living person owns an interest in the deceased individual’s vehicle, the city must
withhold the motor vehicle record information pertaining to this vehicle under
section 552.130 of the Government Code. If no living person owns an interest in the vehicle
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at issue, the city may not withhold the marked motor vehicle record information pertaining
to this vehicle under section 552.130.

The submitted documents also include information that is subject to section 552.136 of the
Government Code. Section 552.136 provides, “[n]otwithstanding any other provision of [the
Act], a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidential.” Gov’t Code
§ 552.136(b); see also id. § 552.136(a) (defining “access device”). We note the purpose of
section 552.136 1s to protect the privacy interests of individuals. Because the right of privacy
lapses at death, information that pertains solely to deceased individuals may not be withheld
under section 552.136. See Moore, 589 S.W.2d at 491; see also Attorney General Opinions
IM-229(1984); H-917 (1976); ORD 272 at 1. We have marked bank and credit card account
numbers belonging to a deceased individual. If a living person owns an interest in the bank
or credit card account to which the marked account numbers pertain, the city must withhold
the marked account numbers under section 552.136 of the Government Code. See Gov’t
Code § 552.023(a); ORD 481 at 4. Ifno living person owns an interest in the bank and credit
card accounts at issue, the city may not withhold the marked bank and credit card account
numbers under section 552.136.

In summary, under section 552.101 of the Government Code, the city must withhold (1) the
marked CHRI in conjunction with federal law and chapter 411 of the Government Code, .
and (2) the information we have marked in conjunction with common-law privacy. The city
must withhold the motor vehicle record information we have marked under section 552.130
of the Government Code, provided that a living person owns an interest in the deceased
individual’s vehicle. If no living person owns an interest in the vehicle at issue, the city may
not withhold the marked motor vehicle record information pertaining to this vehicle under
section 552.130 of the Government Code. Provided that a living person owns an interest in
the bank or credit card account to which the marked account numbers pertain, the city must
withhold the marked account numbers under section 552.136 of the Government Code;
otherwise, these account numbers must be released along with the remaining submitted
information.'

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and

'We note the information to be released includes a social security number. Section 552.147(b) of the
Government Code authorizes a governmental body to redact a living person’s social security number from
public release without the necessity of requesting a decision from this office under the Act. Gov’t Code
§ 552.147(b).
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responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

y L
Cindy Nettles

Assistant Attorney General
Open Records Division
CN/dls

Ref: ID# 450083

Enc. Submitted documents

c: Requestor
(w/o enclosures)






