GREG ABBOTT

April 11, 2012

Ms. Sylvia McClellan
Assistant City Attorney
City of Dallas

1400 South Lamar
Dallas, Texas 75215

OR2012-05190
Dear Ms. McClellan:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 450293 (DPD Request No. 2012-00885).

The Dallas Police Department (the “department”) received a request for the employment
application, personal history statement, pre-employment background investigator’s
report, internal affairs records, and public integrity records of a specified police officer. You
claim portions of the submitted information are excepted from disclosure under
sections 552.101, 552.102, 552.108, 552.117, 552.130, 552.136, and 552.147 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted representative sample of information.’

Section 552.108(a) of the Government Code excepts from disclosure “[i]nformation held by
a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if: (1) release of the information would interfere with the detection,
investigation, or prosecution of crime[.]” Gov’t Code 552.108(a)(1). Generally, a
governmental body claiming section 552.108 must reasonably explain how and why the
release of the requested information would interfere with law enforcement. See id.

'We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This openrecords
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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§§ 552.108(a)(1), .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You
state the internal affairs report relates to pending criminal prosecutions. We note
section 552.108 generally is not applicable to purely administrative records that did not result
in a criminal investigation or prosecution. See City of Fort Worth v. Cornyn, 86 S.W.3d 320
(Tex. App. 2002, no pet.); Morales v. Ellen, 840 S.W.2d 519, 525-26 (Tex. Civ. App.—FEl
Paso 1992, writ denied) (statutory predecessor not applicable to internal investigation that
did not result in criminal investigation or prosecution); Open Records Decision No. 562 at 10
(1990). However, you state the Dallas County District Attorney objects to release of the
requested internal affairs report at this time because it relates to a pending criminal
prosecution. Based upon this representation, we conclude section 552.108(a)(1) is applicable
and the release of the internal affairs report would interfere with the detection, investigation,
or prosecution of crime. See Houston Chronicle Publ’'g Co. v. City of Houston, 531
S.W.2d 177 (Tex. Civ. App.—Houston [ 14th Dist.] 1975) (court delineates law enforcement
interests that are present in active cases), writ ref’d n.r.e. per curiam, 536 S.W.2d 559
(Tex. 19706).

As you acknowledge, section 552.108 does not except from disclosure basic information
about an arrested person, an arrest, or a crime. Gov’t Code § 552.108(c). Basic information
refers to the information held to be public in Houston Chronicle. See 531 S.W.2d at 186-88.
We note basic information does not include motor vehicle record information encompassed
by section 552.130 of the Government Code. See Gov’t Code § 552.130. Thus, with the
exception of the basic front page offense and arrest information, you may withhold the
internal affairs report from disclosure based on section 552.108(a)(1).2

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Id.
§ 552.101. This section encompasses information protected by other statutes, such as
section 1703.306 of the Occupations Code, which provides:

(a) A polygraph examiner, trainee, or employee of a polygraph examiner, or
a person for whom a polygraph examination is conducted or an employee of
the person, may not disclose information acquired from a polygraph
examination to another person other than:

(1) the examinee or any other person specifically designated in
writing by the examinee;

(2) the person that requested the examination;

?As our ruling is dispositive of this information, we need not address your remaining argument against
disclosure of the 9-1-1 caller’s originating phone number.
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(3) amember, or the member’s agent, of a governmental agency that
licenses a polygraph examiner or supervises or controls a polygraph
examiner’s activities;

(4) another polygraph examiner in private consultation; or
(5) any other person required by due process of law.

(b) The [Texas Department of Licensing and Regulation] or any other
governmental agency that acquires information from a polygraph examination
under this section shall maintain the confidentiality of the information.

(¢) A polygraph examiner to whom information acquired from a polygraph
examination is disclosed under Subsection (a)(4) may not disclose the
information except as provided by this section.

Occ. Code § 1703.306. Upon review we find the information we have marked constitutes
information that was acquired from a polygraph examination and is, therefore, within the
scope of section 1703.306. It does not appear the requestor falls into any of the categories
of individuals who are authorized to receive the polygraph information under
section 1703.306(a). Accordingly, the department must withhold the polygraph information
we have marked in the remaining information under section 552.101 of the Government
Code in conjunction with section 1703.306 of the Occupations Code.

Next, you raise section 552.102(a) of the Government Code for some of the remaining
information. Section 552.102 excepts from disclosure “information in a personnel file, the
disclosure of which would constitute a clearly unwarranted invasion of personal privacy.”
Gov’t Code § 552.102(a). The Texas Supreme Court recently held section 552.102(a)
excepts from disclosure the dates of birth of state employees in the payroll database of the
Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts v. Attorney Gen.
of Tex., 354 S.W.3d 336 (Tex. 2010). Upon review of the information at issue, we find the
department must withhold the information you have marked, in addition to the information
we have marked, under section 552.102 of the Government Code.

Section 552.117(a)(2) excepts from public disclosure the home addresses, home telephone
numbers, emergency contact information, and social security number of a peace officer, as
well as information that reveals whether the peace officer has family members, regardless
of whether the peace officer complies with section 552.024 of the Government Code or
section 552.1175 of the Government Code.® Gov’t Code § 552.117(a)(2). We note
section 552.117(a)(2) is not applicable to a former spouse or the fact that a government

*“Peace officer” is defined by Article 2.12 of the Texas Code of Criminal Procedure.
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employee has been divorced. Therefore, except where otherwise indicated, the department
must withhold the information you have marked, in addition to the information we have
marked, under section 552.117(a)(2) of the Government Code.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or a personal
identification document issued by an agency of this state or another state or country is
excepted from public release. /d. § 552.130. Upon review, we find the department must
withhold the motor vehicle record information you have marked, in addition to the
information we have marked, under section 552.130 of the Government Code.

You claim the employee ID numbers you have marked are subject to section 552.136 of the
Government Code. Section 552.136 provides that “[n]otwithstanding any other provision
of this chapter, a credit card, debit card, charge card, or access device number that is
collected, assembled, or maintained by or for a governmental body is confidential.” /d.
§ 552.136. An access device number is one that may be used to (1) obtain money, goods,
services, or another thing of value, or (2) initiate a transfer of funds other than a transfer
originated solely by paper instrument, and includes an account number. /d. § 552.136(a).
You inform us the employee ID number is the same number used for the city credit union
bank accounts. Based on this representation, we find the department must withhold the
employee ID numbers you have marked under section 552.136 of the Government Code.
However, we note you have also marked an e-mail address to withhold under section 552.136
of the Government Code. This information does not qualify as an account number for
purposes of section 552.136 and may not be withheld on that basis.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with a
governmental body,” unless the owner of the e-mail address consents to its release
or the e-mail address falls within the scope of section 552.137(c).* See id. § 552.137(a)-(c).
Section 552.137 is not applicable to the work e-mail address of an employee of a
governmental body because such an address is not that of the employee as a “member of the
public” but is instead the address of the individual as a government employee. The
department must withhold the e-mail address we have marked under section 552.137 of the
Government Code unless the owner affirmatively consents to its public disclosure.’

*The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).

*We note Open Records Decision No. 684 (2009) is a previous determination to all governmental
bodies authorizing them to withhold ten categories of information, including an e-mail address of a member of
the public under section 552.137 of the Government Code, without the necessity of requesting an attorney
general opinion.
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In summary, except for basic information, the department may withhold the internal affairs
report from disclosure based on section 552.108(a)(1) of the Government Code. The
-department must withhold (1) the polygraph information we have marked under
section 552.101 of the Government Code in conjunction with section 1703.306 of the
Occupations Code, (2) the information you have marked, in addition to the information we
have marked, under section 552.102 of the Government Code, (3) except where otherwise
indicated, the information you have marked, in addition to the information we have marked,
under section 552.117(a)(2) of the Government Code, (4) the motor vehicle record
information you have marked, in addition to the information we have marked, under
section 552.130 of the Government Code, (5) the employee ID numbers you have marked
under section 552.136 of the Government Code, and (6) the e-mail address we have marked
under section 552.137 of the Government Code unless the owner affirmatively consents to
its public disclosure. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at hitp://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

%V/fi i \/bi‘/ﬂ \ /

Iaathryql R. Mattmgl}y
Assistant Attorney General
Open Records Division

KRM/dls
Ref: ID# 450293
Enc. Submitted documents

c: Requestor
(w/o enclosures)



