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ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

April 17,2012 

M r. Deron Robinson 
For Red Oak Independent School District 
Henslee Schwartz, L.L.P. 
30() West 7th Street, Suite 1045 
Fort Worth, Texas 76102 

Dear Mr. Robinson: 

0R2012-05478 

You ask whether certain infonnation is subject to required public disclosure under the 
Public Infonnation Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 450889. 

The Red Oak Independent School District (the "district"), which you represent, received a 
req uest for infonnation pertaining to a specified address; records of the superintendent's 
spending for November 20 11, December 20 11, and January 20 12; and infonnation regarding 
any employee that was hired during a specified time period and has a felony conviction. You 
state you have released some of the requested infonnation to the requestor and have made 
redactions pursuant to the Family Educational Rights and Privacy Act ("FERPA"), 20 U.S.c. 
~ ! 232(g).1 You claim that the submitted infonnation is excepted from disclosure under 
sections 552.101, 552.102, 552.107, and 552.117 of the Government Code.2 We have 
considered the exceptions you claim and reviewed the submitted infonnation. 

IThe United States Department of Education Family Police Compliance Office (the "DOE") has 
inttmned this office that FERP A does not permit state and local educational authorities to disclose to this office. 
without parental consent, unredacted, personally identifiable information contained in education records for the 
purpose of our review in the open records ruling process under the Act. The DOE has determined FERP A 
determinations must be made by the educational authority in possession of the education records. We have 
posted a copy of the letter from the DOE to this office on the Attorney General's website: 
http: ·/www.oag.state.tx.us/open/20060725usdoe.pdf. 

CAlthough you raise sections 552.103,552.108 and 552.111, you have not submitted arguments in 
support of these exceptions; therefore, we assume you have withdrawn these exceptions. See Gov't Code 

552.301, .302. 
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Section 552.101 ofthe Government Code excepts from disclosure "infonnation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. Section 552.101 encompasses criminal history record infonnation 
("CRRI"). Chapter 411 authorizes the Texas Department of Public Safety (the "DPS") to 
compile and maintain CHRI from law enforcement agencies throughout the state and to 
provide access to authorized persons to federal criminal history records. See id. 
9§ 411.042, .087. Section 411.0845 of the Government Code provides in relevant part: 

(a) The [DPS] shall establish an electronic clearinghouse and sUbscription 
service to provide [CHRI] to a particular person entitled to receive [CHRI] 
and updates to a particular record to which the person has subscribed under 
this subchapter. 

(b) On receiving a request for [CRRI] from a person entitled to such 
infonnation under this SUbchapter, the [DPS] shall provide through the 
electronic clearinghouse: 

(1) the [CRRI] reported to the [DPS] or the Federal Bureau of 
Investigation relating to the individual who is the subject of the 
request; or 

(2) a statement that the individual who is the subject of the request 
does not have any [CRRI] reported to the [DPS] or the Federal 
Bureau of Investigation. 

(d) The [DPS] shall ensure that the infonnation described by Subsection (b) 
is provided only to a person otherwise entitled to obtain [CHRI] under this 
SUbchapter. Infonnation collected under this section is confidential and is not 
subj ect to disclosure under [the Act]. 

ld. § 411.0845(a)-(b), (d). Section411.097(b) ofthe Government Code provides in part, "[a] 
school district ... is entitled to obtain from [DPS CHRI] maintained by [DPS] that the 
district ... is required or authorized to obtain under Subchapter C, Chapter 22, Education 
Code. that relates to a[n] ... employee of the district[.]" Id. § 411.097(b). Pursuant to 
section 22.083(a-l) of the Education Code, a school district is authorized to obtain 
CHRI from DPS's electronic clearinghouse. See Educ. Code § 22.083(a-l)(1). 
Section 22.08391(d) of the Education Code states any CRRI received by a school district is 
subject to section 411.097(d) of the Government Code. Jd. § 22.08391(d). Section 41l.097 
provides in relevant part: 

(d) [CRRI] obtained by a school district ... in the original fonn or any 
subsequent fonn: 



Mr. Deron Robinson - Page 3 

(1) may not be released to any person except: 

(A) the individual who is the subject ofthe information; 

(B) the Texas Education Agency; 

(C) the State Board for Educator Certification; 

(D) the chief personnel officer ofthe transportation company, 
if the information is obtained under Subsection (a)(2); or 

(E) by court order [and] 

(2) is not subject to disclosure as provided by Chapter 552[.] 

Gov't Code § 411.097(d). You assert that portions of Exhibit B consist ofCHRl obtained 
from DPS in accordance with chapter 22 of the Education Code. Therefore, the CHRl we 
have marked must be withheld under section 552.1 01 of the Government Code in 
conjunction with sections 41 1.0845 and 411.097(d) of the Government Code. 

Section 552.101 of the Government Code also encompasses section 22.08391 of the 
Education Code. Subchapter C of chapter 22 of the Education Code addresses criminal 
history records of school district employees and volunteers. Section 22.08391 of the 
Education Code provides in relevant part: 

(a) Information collected about a person to comply with this subchapter, 
including the person's name, address, phone number, social security number, 
driver's license number, other identification number, and fingerprint records: 

(1) may not be released except: 

(A) to comply with this subchapter; 

(B) by court order; or 

(C) with the consent of the person who is the subject of the 
information; 

(2) is not subject to disclosure as provided by [the Act]; and 

(3) shall be destroyed by the requestor or any subsequent holder of the 
information not later than the first anniversary of the date the 
information is received. 
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Educ. Code § 22.08391(a). Thus, except in the specified circumstances, section 22.08391 
prohibits the release of information about a person collected in order to conduct a criminal 
history record search. Exhibit B contains a form the district used to collect information about 
an employment applicant for purposes of conducting a criminal history record search. 
Accordingly, we conclude the information we have marked must be withheld under 
section 552.101 of the Government Code in conjunction with section 22.08391 of the 
Education Code.3 

Section 552.101 also encompasses the federal Fair Credit Reporting Act (the "FCRA"), 15 
U.s.c. § 1681 et seq. We find that some of the information in Exhibit B, specifIcally, 
criminal history information obtained from the Safe Schools Project, is subject to the FCRA. 
Section 22.083 of the Education Code pern1its the district to obtain criminal history record 
information from a private entity that is a consumerreporting agency governed by the FCRA. 
See Educ. Code § 22.083(a-l)(3). We understand thatthe Safe Schools Project is a consumer 
reporting agency that furnishes reports to the district to be used for employment purposes. 
Sec 15 U.S. C. § 1681 a( 1)( defining "consumer reporting agency"), (h)( defining "employment 
purposes"). A criminal history report compiled by a private consumer reporting agency is 
a "consumer report" under the FCRA. See 15 U.S.C. § 1681a(d)(defining "consumer 
report"); see also www.ftc.gov/bcp/edu/pubs/business/credit/bus08.pdf ( discussing Federal 
Trade Commission position that "consumer report" includes criminal histories). 
Section 1681 b of the FCRA permits a consumer reporting agency to furnish a consumer 
report to a person that the consumer reporting agency has reason to believe intends to use the 
lI1formation for employment purposes. See 15 U.S.C. § 1681b(a)(3)(B); see also id. 
§ ] 681 a(b), (d) (defining "person" and "consumer report"). Section 1681 b further provides 
that "[aJ person shall not use or obtain a consumer report for any purpose unless ... the 
consumer report is obtained for a purpose for which the consumer report is authorized to be 
furnished under this section; and ... the purpose is certified in accordance with 
section 1681 e of this title by a prospective user of the repOli through a general or specific 
certification." !d. § 1681 b( 1). Section 1681 e provides for the maintenance of procedures by 
consumer reporting agencies under which prospective users of consumer reports must 
identify themselves, certify the purposes for which they seek information, and certify that the 
information will be used for no other purpose. See 15 U.S.C. § 1681e(a); see also Open 
Records Decision No. 373 at 2 (1983) (stating that federal law strictly limits distribution of 
consumer credit reports by credit reporting agencies). Upon review, we find that the Safe 
Schools Project report is a consumer report for purposes of section 1681 b of the FCRA. The 
FCRA does not permit the disclosure of information in a consumer report for the purpose of 
responding to a request for information under the Act. Therefore, we conclude that this 
information, which we have marked, must be withheld from the requestor under 
section 552.101 of the Government Code in conjunction with the FCRA. 

'As our mling for this information is dispositive, we need not address your remaining argument against 
its disclosure. 
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Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information ifit (1) contains highly intimate or embarrassing facts, 
the publication of which would be highly objectionable to a reasonable person, and (2) is not 
of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be established. Id. at 681-82. The type of information 
considered highly intimate or embarrassing by the Texas Supreme Court in Industrial 
Foundation included information relating to sexual assault, pregnancy, mental or physical 
abuse in the workplace, illegitimate children, psychiatric treatment of mental disorders, 
attempted suicide, and injuries to sexual organs. !d. at 683. Upon review, we find the 
ll1formation we have marked under common-law privacy is highly intimate or embarrassing 
and of no legitimate public interest. The district must withhold this information under 
section 552.101 of the Government Code in conjunction with common-law privacy. 
However, none ofthe remaining information is private and of no legitimate public interest. 
Thus, the district may not withhold any of it under section 552.101 on that basis. 

You claim some ofthe remaining submitted information is excepted from disclosure under 
section 552.102 of the Government Code. Section 552. 102 ( a) excepts from disclosure 
"information in a personnel file, the disclosure of which would constitute a clearly 
unwarranted invasion of personal privacy[.]" Id. § 552.102(a). You assert the privacy 
analysis under section 552.102( a) is the same as the common-law privacy test under 
section 552.101, which is discussed above. See Indus. Found., 540 S.W.2d at 685. In 
Hubert v. Harte-Hanks Texas Newspapers, Inc., 652 S.W.2d 546, 549-51 
(Tex. App.-Austin 1983, writ refd n.r.e.), the court ruled the privacy test under 
section 552.1 02( a) is the same as the Industrial Foundation privacy test. However, the Texas 
Supreme Court has expressly disagreed with Hubert's interpretation of section 552.1 02( a) 
and held its privacy standard differs from the Industrial Foundation test under 
section 552.101. Tex. Comptroller of Pub. Accounts v. Attorney Gen. of Tex., 354 
S. W.3d 336 (Tex. Dec. 3,2010). The Supreme Court then considered the applicability of 
section 552.102, and held section 552.102(a) excepts from disclosure the dates of birth of 
state employees in the payroll database of the Texas Comptroller of Public Accounts. fd. 
at 348. Accordingly, the district must withhold the birth date we have marked in the 
remaining information under section 552.102(a) of the Government Code. 

Section 552.107(1) of the Government Code protects information coming within the 
attomey-client privilege. Gov't Code § 552.107(1). When asserting the attorney-client 
privilege, a governmental body has the burden of providing the necessary facts to 
demonstrate the elements of the privilege in order to withhold the information at issue. Open 
Records Decision No. 676 at 6-7 (2002). First, a governmental body must demonstrate that 
the information constitutes or documents a communication. !d. at 7. Second, the 
communication must have been made "for the purpose of facilitating the rendition of 
professional legal services" to the client governmental body. TEX. R. EVlD. 503(b)(1). The 
privilege does not apply when an attorney or representative is involved in some capacity 
other than that of providing or facilitating professional legal services to the client 
governmental body. In re Texas Farmers Ins. Exch., 990 S.W.2d 337, 340 
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(Tex. App.-Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply if 
attorney acting in a capacity other than that of attorney). Governmental attorneys often act 
in capacities other than that of professional legal counsel, such as administrators, 
investigators, or managers. Thus, the mere fact that a communication involves an attorney 
for the government does not demonstrate this element. Third, the privilege applies only to 
communications between or among clients, client representatives, lawyers, lawyer 
representatives, and a lawyer representing another party in a pending action and concerning 
a matter of common interest therein. See TEX R. EVID. 503(b)(1). Thus, a governmental 
body must inform this office of the identities and capacities ofthe individuals to whom each 
communication at issue has been made. Lastly, the attorney-client privilege applies only to 
a confidential communication, id., meaning it was "not intended to be disclosed to third 
persons other than those to whom disclosure is made in furtherance of the rendition of 
professional legal services to the client or those reasonably necessary for the transmission of 
the communicati on." I d. 503 (a)( 5). Whether a communicati on meets this definition depends 
on the intent of the parties involved at the time the information was communicated. 
Oshorne v. Johnson, 954 S.W.2d 180, 184 (Tex. App.-Waco 1997, orig. proceeding). 
Section 552.107(1) generally excepts an entire communication that is demonstrated to be 
protected by the attorney-client privilege, unless otherwise waived by the governmental body 
See Huie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire 
communication, including facts contained therein). You state the communications you have 
marked as Exhibit A were sent between the district's attorneys, members of the district's 
board of trustees, and its superintendent. You have identified the parties to the 
communications and you explain the communications were intended to be, and have 
n:mamed, confidential. Based on your representations and our review, we find the district 
may withhold the communications in Exhibit A under section 552.107(1) ofthe Government 
Code. 

In summary, the district must withhold the information we have marked under 
section 552.101 of the Government Code in conjunction with sections 411.0845 
and 411.097(d) of the Government Code. The district must also withhold the information 
we have marked under section 552.101 of the Government Code in conjunction with 
section 22.08391 of the Education Code, the information we have marked under 
section 552.101 ofthe Government Code in conjunction with the FCRA, and the infonnation 
wc have marked under section 552.101 of the Government Code in conjunction with 
common-law privacy. The district must withhold the information we have marked under 
section 552.102(a) of the Government Code. The district may withhold the information we 
have marked under section 552.107 of the Government Code. The remaining infonnation 
must be released. 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detcl1nination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
govcnunental body and ofthe requestor. For more information concerning those rights and 
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responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex or1.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

Jeffrey W. Giles 
Assistant Attorney General 
Open Records Division 

JWG/dis 

Ref: ID# 450889 

Ene. Submitted documents 

c: Requestor 
(w/o enclosures) 


