
April 19,2012 

Ms. Kerri L. Butcher 
Interim Chief Counsel 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Capital Metropolitan Transportation Authority 
2910 East Fifth Street 
Austin, Texas 787022 

Dear Ms. Butcher: 

OR2012-05569 

You ask whether certain inforn1ation is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned 10# 451170. 

The Capital Metropolitan Transportation Authority (the "authority") received a request for 
information related to a speci fied automobile accident. You claim that the submitted 
information is excepted from disclosure under section 552.103 ofthe Government Code. We 
have considered the exception you claim and reviewed the submitted inforn1ation. 

Initially, we note that the submitted information includes a crash report that was completed 
pursuant to chapter 550 ofthe Transportation Code. See Transp. Code § 550.064 (officer's 
accident report). Section 550.065(b) of the Transportation Code states that except as 
provided by subsection (c), accident reports are privileged and confidential. See id. 
§ 550.065(b). Section 550.065(c)( 4) provides for the release of an accident report to a person 
who provides two of the following three items of information: (1) the date of the accident; 
(2) the name of any person involved in the accident; and (3) the specific location of the 
accident. See id. § 550.065(c)(4). Under this provision, the Texas Department of 
Transportation or another governmental entity is required to release a copy of an accident 
report to a person who provides the agency with two or more of the items of infonnation 
specified by the statute. [d. In this instance, the requestor has provided the authority with 
all three specified items of infonnation. Therefore, the authority must release the submitted 
crash report pursuant to section 550.065(c)(4) of the Transportation Code. 

POST OFFICE Box 12548, AUSTIN, TEXAS 7871 1·2548 TEL: (512) 463·2100 WWW,TEXASATTORNEYGENERAL.GOV 

An Equal Employment Opportunity Empfoya • Pnnud on Recycled Paper 



Ms. Kerri L. Butcher - Page 2 

Next, we note some of the submitted information is subject to section 552.022 of the 
Government Code. Section 552.022(a) provides, in relevant part: 

Without limiting the amount or kind ofinforn1ation that is public infonnation 
under [the Act], the following categories of information are public 
infonnation and not excepted from required disclosure unless made 
confidential under [the Act] or other law: 

(1) a completed report, audit, evaluation, or investigation made of, 
for, or by a governmental body, except as provided by 
Section 552.108[.] 

Gov't Code § 552.022(a)(1). The submitted information contains completed reports subject 
to section 552.022(a)(l). Although you assert these reports are excepted from disclosure 
under section 552.103 of the Government Code, this section is discretionary and does not 
make information confidential under the Act. See Dallas Area Rapid Transit v. Dallas 
Morning News, 4 S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) (governmental 
body may waive section 552.103); Open Records Decision No. 542 at 4 (1990) (statutory 
predecessor to section 552.103 may be waived); see also Open Records Decision No. 665 
at 2 n.5 (2000) (discretionary exceptions generally). Therefore, the authority may not 
withhold the completed reports, which we have marked, under section 552.103 of the 
Government Code. We note a portion of this information contains information subject to 
sections 552.101 and 552.130 of the Government Code, which make information confidential 
under the Act. I Accordingly, we will address the applicability of these exceptions to this 
information. 

Section 552.103 of the Government Code provides: 

(a) Inforn1ation is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) lnfonnation relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending orreasonably anticipated 

'The Office of the Attorney General will raise mandatory exceptions on behalf ofa governmental body, 
but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987),470 
(1987). 
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on the date that the requestor applies to the officer for public information for 
access to or duplication of the infonnation. 

Gov't Code § 552.103(a), (c). A governmental body has the burden of providing relevant 
facts and documents to show the section 552.1 03( a) exception is applicable in a particular 
situation. The test for meeting this burden is a showing that (1) litigation was pending or 
reasonably anticipated on the date the governmental body received the request for 
inforn1ation, and (2) the info1111ation at issue is related to that litigation. Univ. afTer. Law 
Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, no pet.); Heard 
v. Houston Post Co., 684 S.W.2d 210,212 (Tex. App.-Houston [I st Dist.] 1984, writ refd 
n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental body must meet both 
prongs of this test for information to be excepted under section 552.103(a). 

To demonstrate litigation is reasonably anticipated, the governmental body must furnish 
concrete evidence litigation involving a specific matter is realistically contemplated and is 
more than mere conjecture. Open Records Decision No. 452 at 4 (1986). This office has 
concluded a governmental body's receipt of a claim letter it represents to be in compliance 
with the notice requirements ofthe Texas Tort Claims Act (the "TTCA"), chapter 1 01 ofthe 
Civil Practice and Remedies Code, is sufficient to establish litigation is reasonably 
anticipated. If that representation is not made, the receipt of the claim letter is a factor we 
will consider in dete1111ining, from the totality of the circumstances presented, whether the 
governmental body has established litigation is reasonably anticipated. See Open Records 
Decision No. 638 at 4 (1996). Whether litigation is reasonably anticipated must be 
detennined on a case-by-case basis. See ORO 452 at 4. 

You state, and provide documentation showing, the authority received the request for 
infonnation on January 31,2012. You further state, and provide documentation showing, 
that on February 8, 2012, the authority received from the requestor a notice of claim letter, 
which you represent complies with the requirements ofthe TTCA. Based on the authority's 
receipt of this letter, you generally claim the authority expects to be named as a party to the 
litigation. Thus, you assert the authority reasonably anticipates litigation. We note, however, 
the letter was received by the authority after the authority received the request for 
infonnation. Furthern10re, you have not provided any arguments or explanation regarding 
why the authority reasonably anticipated litigation on the date ofthe request. Thus, you have 
failed to demonstrate the authority reasonably anticipated litigation on the date the authority 
received the request for information. Consequently, the authority may not withhold the 
inforn1ation not subject to section 552.022(a)(1) under section 552.103 of the Government 
Code. 

Section 552.10 I of the Government Code excepts from disclosure "infonnation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. Section 552.101 encompasses the common-law right of privacy. Common
law privacy protects inforn1ation that is highly intimate or embarrassing, such that its release 
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would be highly objectionable to a person of ordinary sensibilities, and of no legitimate 
public interest. See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 
(Tex. 1976). Common-law privacy encompasses the specific types of infonnation held to 
be intimate or embarrassing in Industrial Foundation. See id. at 683 (infom1ation relating 
to sexual assault, pregnancy, mental or physical abuse in workplace, illegitimate children, 
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs). 
This office also found personal financial infom1ation not relating to a financial transaction 
between an individual and a govemmental body is generally protected by common-law 
privacy. See Open Records Decision Nos. 600 (1992) (employee's designation of retirement 
beneficiary, choice of insurance can-ier, election of optional coverages, direct deposit 
authorization, forms allowing employee to allocate pretax compensation to group insurance, 
health care or dependent care), 545 (1990) (defen-ed compensation information, participation 
in voluntary investment program, election of optional insurance coverage, mortgage 
payments, assets, bills, and credit history). Upon review, we find the infom1ation we have 
marked is highly intimate or emban-assing and of no legitimate public interest. Therefore, 
the authority must withhold the information we have marked under section 552.101 of the 
Government Code in conjunction with common-law privacy. 

Section 552.130 of the Government Code provides that information relating to a motor 
vehicle operator's or driver's license or pennit or a motor vehicle title or registration issued 
by an agency of this state or another state or country is excepted from public release. Gov't 
Code § 552.130(a)(l), (2). Accordingly, the authority must withhold the motor vehicle 
record information, which we have marked and indicated on the submitted disc, under 
section 552.130 of the Government Code. 

Section 552.136(b) of the Government Code states that "[n]otwithstanding any other 
provision of [the Act], a credit card, debit card, charge card, or access device number that is 
collected, assembled, or maintained by or for a governmental body is confidential." ld. 
§ 552.136(b). This office has detennined that insurance policy numbers are access device 
numbers for purposes of section 552.136. See id. § 552.136(a) (defining "access device"). 
Therefore, the authority must withhold the insurance policy numbers, which we have marked, 
pursuant to section 552.136 of the Govemment Code. 

In summary, the authority must release the submitted crash report pursuant to 
section 550.065(c)(4) of the Transportation Code. The authority must withhold the 
information we have marked under section 552.101 ofthe Govemment Code in conjunction 
with common-law privacy. The authority must withhold the motor vehicle record 
infonnation, which we have marked and indicated on the submitted disc, under 
section 552.l30 of the Government Code. The authority must withhold the insurance policy 
numbers we have marked under section 552.136 of the Government Code. The remaining 
inforn1ation must be released. 
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This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
deteTIl1ination regarding any other infoTIl1ation or any other circumstances. 

This ruling triggers impOliant deadlines regarding the rights and responsibilities of the 
governmental body and ofthe requestor. For more inforn1ation concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
infoTIl1ation under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

Vanessa Burgess 
Assistant Attorney General 
Open Records Division 

VB/dIs 

Ref: ID# 451170 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


