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ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

April 19,2012 

Ms. Sarah Irwin Swanson 
Deputy Director of General Law 
Public Utility Commission of Texas 
P.O. Box 13326 
Austin, Texas 78711 

Dear Ms. Swanson: 

0R2012-05606 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 451087 (PUC ID No. 2012-01-014). 

The Public Utility Commission of Texas (the "commission") received a request from two 
requestors for specified communications or documents pertaining to two companies and a 
named individual. You state you are releasing some of the requested information to the 
requestors. You claim that the submitted information is excepted from disclosure under 
sections 552.101, 552.103, 552.107, and 552.111 of the Government Code. We have 
considered the exceptions you claim and reviewed the submitted information. 

Initially, we note some of the submitted information is subject to section 552,022 of the 
Government Code, which provides in pertinent part: 

(a) Without limiting the amount or kind of information that is public 
information under this chapter, the following categories of information are 
public information and not excepted from required disclosure unless made 
confidential under this chapter or other law: 

(17) information that is also contained in a public court record[.] 
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Gov't Code § 552.022(a)(l7). The submitted information includes court-filed documents 
that are subject to section 552.022(a)(l7). Although you assert the information at issue is 
excepted from disclosure under section 552.103 of the Government Code, that exception is 
discretionary and does not make information confidential under the Act. See Dallas 
Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. 
App.-Dallas 1999, no pet.) (governmental body may waive Gov't Code § 552.103); Open 
Records Decision No. 665 at 2 n.5 (2000) (discretionary exceptions generally). Therefore, 
the court-filed documents, which we have indicated, may not be withheld under 
section 552.103. You also claim the information at issue is excepted by section 552.101 of 
the Government Code in conjunction with the common-law informer's privilege, which is 
"other law" that makes information confidential for purposes of section 552.022. Tex. 
Comm 'n on Envtl. Qualityv. Abbott,No. GV-300417 (l26thDist. Ct., Travis County, Tex.). 
Further, we note portions of this information are subject to section 552.137 of the 
Government Code, which does make information confidential under the Act. I Thus, we will 
address the applicability of your claims under the informer's privilege and section 552.137 
for the information subject to section 552.022, as well as for the remaining information at 
Issue. 

You claim the information not subject to section 552.022 of the Government Code is 
excepted from disclosure under section 552.103 of the Government Code, which provides 
in relevant part: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only ifthe litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

Gov't Code § 552.103(a), (c). A governmental body has the burden of providing relevant 
facts and documents to show section 552.103 is applicable in a particular situation. The test 
for meeting this burden is a showing that (1) litigation was pending or reasonably anticipated 

lThe Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body, 
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987),480 (1987), 470 
(1987). 
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on the date the governmental body received the request for information, and (2) the 
information at issue is related to that litigation. Univ. of Tex. Law Sch. v. Tex. Legal 
Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heardv. Houston Post 
Co., 684 S.W.2d 210,212 (Tex. App.-Houston [1st Dist.] 1984, writ ref'd n.r.e.); Open 
Records Decision No. 551 at 4 (1990). A governmental body must meet both prongs of this 
test for information to be excepted under section 552.103(a). See ORD 551 at 4. We note 
contested cases conducted under the Administration Procedure Act (the "APA"), 
chapter 2001 of the Government Code, are considered litigation for purposes of 
section 552.103. See Open Records Decision No. 588 at 7 (1991). 

You state, and provide documentation showing, on the date the commission received the 
present request for information, the commission was a party to contested administrative 
proceedings conducted under the APA involving the requestors' client. Therefore, we agree 
litigation to which the commission is a party was pending on the date the commission 
received the request. We further find the information at issue relates to the pending 
litigation. Accordingly, based on your representations and our review, we conclude 
section 552.1 03 of the Government Code is applicable to the information at issue. 

However, if the opposing party to litigation has already seen or had access to information 
relating to the litigation through discovery or otherwise, then there is no interest in 
withholding such information from the public under section 552.103. See Open Records 
Decision Nos. 349 at 2 (1982), 320 at 1 (1982). In this instance, the opposing party has seen 
or had access to some ofthe information at issue, and the commission may not withhold this 
information under section 552.103 of the Government Code. See id. Thus, the commission 
may only withhold the information we have indicated under section 552.103 of the 
Government Code.2 

Section 552.1 01 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. The section encompasses the common law informer's privilege, which has 
long been recognized by Texas courts. See Aguilar v. State, 444 S.W.2d 935, 937 (Tex. 
Crim. App. 1969); Hawthorne v. State, 10 S.W.2d 724,725 (Tex. Crim. App. 1928). It 
protects from disclosure the identities of persons who report activities over which the 
governmental body has criminal or quasi-criminal law-enforcement authority, provided that 
the subject ofthe information does not already know the informer's identity. Open Records 
Decision Nos. 515 at 3 (1988),208 at 1-2 (1978). The informer's privilege protects the 
identities of individuals who report violations of statutes to the police or similar 
law-enforcement agencies, as well as those who report violations of statutes with civil or 
criminal penalties to "administrative officials having a duty of inspection or of law 
enforcement within their particular spheres." Open Records Decision No. 279 at 2 (1981) 

2As our ruling is dispositive, we need not address the remaining arguments against disclosure of this 
information. 



Ms. Sarah Irwin Swanson - Page 4 

(citing 8 John H. Wigmore, Evidence in Trials at Common Law, § 2374, at 767 (J. 
McNaughton Rev. Ed. 1961 )). The report must be of a violation of a criminal or civil statute. 
See Open Records Decision Nos. 582 at 2 (1990), 515 at 4-5. However, individuals who 
provide information in the course of an investigation but do not make the initial report of the 
violation are not informants for the purposes of claiming the informer's privilege. The 
privilege excepts the informer's statement only to the extent necessary to protect that 
informer's identity. Open Records Decision No. 549 at 5 (1990). 

You state that the submitted information contains identifying information of individuals who 
reported possible violations the Public Utility Regulatory Act ("PURA"), Title 2 of the 
Utilities Code, and substantive rules passed pursuant to PURA to the division of the 
commission responsible for enforcing these statutes. See Util. Code § § 11.001-66.017 . You 
inform us the alleged violations carry administrative and civil penalties. See id. 
§§ 15.023, 39.356, 39.357. However, upon review, none of the remaining information 
reveals the identity of an individual informer. Thus, none ofthe remaining information may 
be withheld based on the informer's privilege. 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information if it (1) contains highly intimate or embarrassing facts, 
the publication of which would be highly objectionable to a reasonable person, and (2) is not 
of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 
S.W.2d668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both 
prongs of this test must be established. Id. at 681-82. The type of information considered 
highly intimate or embarrassing by the Texas Supreme Court in Industrial Foundation 
included information relating to sexual assault, pregnancy, mental or physical abuse in the 
workplace, illegitimate children, psychiatric treatment of mental disorders, attempted suicide, 
and injuries to sexual organs. Id. at 683. This office has found some kinds of medical 
information or information indicating disabilities or specific illnesses are excepted from 
required public disclosure under common-law privacy. See Open Records Decision Nos. 343 
(1982) (references in emergency medical records to drug overdoses, acute alcohol 
intoxication, obstetrical or gynecological operations or illnesses, convulsions or seizures, and 
emotional or mental distress), 455 (1987) (information pertaining to prescription drugs, 
specific illnesses, operations and procedures, and physical disabilities protected from 
disclosure). We also have determined common-law privacy encompasses certain types of 
personal financial information. Personal financial information related only to an individual 
ordinarily satisfies the first element of the common-law privacy test, but the public has a 
legitimate interest in the essential facts about a financial transaction between an individual 
and a governmental body. See Open Records Decision Nos. 545 at 4 (1990) (attorney 
general has found kinds of financial information not excepted from public disclosure by 
common-law privacy to generally be those regarding receipt of governmental funds or debts 
owed to governmental entities), 523 at 4 (1989) (noting distinction under common-law 
privacy between confidential background financial information furnished to public body 
about individual and basic facts regarding particular financial transaction between individual 
and public body), 373 at 4 (1983) (determination of whether public's interest in obtaining 
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personal financial information is sufficient to justify its disclosure must be made on 
case-by-case basis). Upon review, we find the information we have indicated is highly 
intimate or embarrassing and not of legitimate public concern. Therefore, the commission 
must withhold the information we have indicated pursuant to section 552.101 of the 
Government Code in conjunction with common-law privacy. 

Section 552.136 ofthe Government Code states that "[ n ]otwithstanding any other provision 
of [the Act], a credit card, debit card, charge card, or access device number that is collected, 
assembled, or maintained by or for a governmental body is confidential." Gov't Code 
§ 552.136(b); see id § 552.136(a) (defining "access device"). Accordingly, we find the 
commission must withhold the information we have indicated under section 552.136. 

Section 552.137 ofthe Government Code excepts from disclosure "an e-mail address ofa 
member of the public that is provided for the purpose of communicating electronically with 
a governmental body," unless the owner of the e-mail address consents to its release or the 
e-mail address falls within the scope of section 552.137(c). See id § 552. 137(a)-(c). 
Section 552.137 is not applicable to an institutional e-mail address.anInternet website 
address, the general e-mail address of a business, an e-mail address of a person who has a 
contractual relationship with a governmental body, or an e-mail address maintained by a 
governmental entity for one of its officials or employees. See id § 552.137(c). Therefore, 
the commission must withhold the personal e-mail addresses we have indicated under 
section 552.137 of the Government Code, unless the owners affirmatively consents to their 
public disclosure. 3 

Finally, we note portions of the submitted information may be protected by copyright. A 
custodian of public records must comply with the copyright law and is not required to furnish 
copies of records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A 
governmental body must allow inspection of copyrighted materials unless an exception 
applies to the information. Id; see Open Records Decision No.1 09 (1975). Ifamember of 
the public'wishes to make copies of copyrighted materials, the person must do so unassisted 
by the governmental body. In making copies, the member ofthe public assumes the duty of 
compliance with the copyright law and the risk of a copyright infringement suit. 

In summary, the commission may withhold the information we have indicated under 
section 552.103 of the Government Code. The commission must withhold the information 
we have indicated under section 552.101 of the Government Code in conjunction with 
common-law privacy and section 552.136 of the Government Code. The commission must 
also withhold the e-mail addresses we have indicated under section 552.137 of the 
Government Code, unless the owners affirmatively consents to their public disclosure. The 

3We note this office issued Open Records Decision No. 684 (2009), a previous detennination to all 
governmental bodies authorizing them to withhold ten categories of infonnation, including e-mail addresses 
of members of the public under section 552.137 of the Government Code, without the necessity of requesting 
an attorney general decision. 
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remammg information, including the remammg information subject to 
section 552.022(a)(17) of the Government Code must be released, but any information 
protected by copyright may only be released in accordance with copyright law.4 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free, at (888) 672-6787. 

Sincerely, 

~®-
Sarah Casterline 
Assistant Attorney General 
Open Records Division 

SEC/som 

Ref: ID# 451087 

Ene. Submitted documents 

c: Requestor 
(w/o enclosures) 

4We note the remaining information contains social security numbers. Section 552.147 of the 
Government Code authorizes a governmental body to redact a living person's social security number from 
public release without the necessity of requesting a decision from this office. See Gov't Code § 552.14 7(b). 
We further note the information being released consists of confidential information to which the requestors have 
a right of access. Therefore, if the commission receives another request for this same information from a 
different requestor, the commission should again seek a decision from this office. See id. §§ 552.301 (a), .302. 


