ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

May 1, 2012

Ms. Idolina Garcia

Associate General Counsel
University of North Texas System
1155 Umon Circle #310907
Denton, Texas 76203

OR2012-06236

Dear Ms. Garcia:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 452256 (UNTHSC PIR No. 000326).

The University of North Texas Health Science Center (the “university”) received a request
for multiple categories of information related to complaints made against anamed individual.
You claim that the submitted information is excepted from disclosure under section 552.101
of the Government Code. We have considered the exception you claim and reviewed the
submitied representative sample of information.’

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses information that other statutes make
confidential. You claim Exhibit A contains confidential medical records that are protected
under the Health Insurance Portability and Accountability Act of 1996 (“"HIPAA™),42 U.S.C.
§§ 1320d-1320d-8. At the direction of Congress, the Secretary of Health and Human

Services (“"HHS”) promulgated regulations setting privacy standards for medical records,

"We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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which HHS issued as the Federal Standards for Privacy of Individually Identifiable Health
Information. See Health Insurance Portability and Accountability Act of 1996, 42 U.S.C.
§ 1320d-2 (Supp. IV 1998) (historical & statutory note); Standards for Privacy of
Individually Identifiable Health Information, 45 C.F.R. pts. 160, 164 (“Privacy Rule”); see
also Attorney General Opinion JC-0508 at 2 (2002). These standards govern the releasability
of protected health information by a covered entity. See 45 C.F.R. pts. 160, 164. Under these
standards, a covered entity may not use or disclose protected health information, except as
provided by parts 160 and 164 of the Code of Federal Regulations. /d. § 164.502(a).

This office addressed the interplay of the Privacy Rule and the Act in Open Records Decision
No. 681 (2004). In that decision, we noted section 164.512 of title 45 of the Code of Federal
Regulations provides that a covered entity may use or disclose protected health information
to the extent such use or disclosure is required by law and the use or disclosure complies
with, and is limited to, the relevant requirements of such law. See id. § 164.512(a)(1). We
further noted the Act “is a mandate in Texas law that compels Texas governmental bodies
to disclose information to the public.” See ORD 681 at 8; see also Gov't Code
§§ 552.002, .003, .021. We, therefore, held that the disclosures under the Act come within
section 164.512(a). Consequently, the Privacy Rule does not make information confidential
for the purpose of section 552.101 of the Government Code. See Abbott v. Tex. Dep’t of
Mental Health & Mental Retardation, 212 S.W.3d 648 (Tex. App.—Austin 2006, no pet.);
ORD 681 at 9; see also Open Records Decision No. 478 (1987) (as general rule, statutory
confidentiality requires express language making information confidential). Because the
Privacy Rule does not make information that is subject to disclosure under the Act
confidential, the university may not withhold any portion of the submitted information on
this basis.

Section 552.101 of the Government Code also encompasses the Medical Practice Act
(the “MPA™), subtitle B of title 3 of the Occupations Code. See Occ. Code
§§ 151.001-168.202. Section 159.002 of the MPA provides in part:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential
and privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id. § 159.002(b)-(c). This office has concluded the protection afforded by section 159.002
extends only to records created by either a physician or someone under the supervision of a
physician. See Open Records Decision Nos. 487 (1987),370(1983), 343 (1982). This office
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also has concluded when a file is created as the result of a hospital stay, all of the documents
in the file that relate to diagnosis and treatment constitute either physician-patient
communications or records of the identity, diagnosis, evaluation, or treatment of a patient by
a physician that are created or maintained by a physician. See Open Records Decision
No. 546 (1990). Any release of medical records must be consistent with the purposes for
which the governmental body obtained the records. See id. § 159.002(c); Open Records
Decision No. 565 at 7 (1990). Upon review, we find Exhibit A consists of medical records,
access to which is governed by the MPA. Therefore, this information may only be released
in accordance with the MPA.

Section 552.101 of the Government Code also encompasses section 51.971 of the Education
Code, which provides, in part:

(e) Information is excepted from disclosure under [the Act] if it is collected
or produced:

(1) in a compliance program investigation and releasing the
information would mterfere with an ongoing compliance
investigation|.]

Educ. Code § 51.971(e)(1). Section 51.971 defines a compliance program as a process to
assess and ensure compliance by officers and employees of an institution of higher education.
Id. § 51.971(a)(1). Youstate Exhibit B pertains to a complaint and subsequent investigation
of alleged violations of ethics and standards that were reported to the university via a
telephone hotline. You inform us the university’s compliance program permits individuals
to report alleged violations of ethics and standards of conduct through the hotline. Based on
your representations and our review, we agree the information at issue pertains to the
university’s compliance program for purposes of section 51.971. See id. § 51.971(a). You
inform this office the information at issue pertains to an ongoing compliance investigation
by the university. You also represent release of the information at this time would interfere
with that investigation. Accordingly, we conclude the university must withhold Exhibit B
under section 552.101 1n conjunction with section 51.971(e)(1) of the Education Code.

You claim section 552.101 of the Government Code in conjunction with section 161.032 of
the Health and Safety Code and section 160.007 of the Occupations Code. Section 160.007
of the Occupations Code provides in part:

(a) Except as otherwise provided by this subtitle, each proceeding or record
of a medical peer review committee is confidential, and any communication
made to a medical peer review committee is privileged.

Occ. Code § 160.007(a). Medical peer review is defined by the Medical Practice Act,
subtitle B of'title 3 of the Occupations Code to mean “the evaluation of medical and health
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care services, including evaluation of the qualifications and professional conduct of
professional health care practitioners and of patient care provided by those practitioners.” /d.
§ 151.002(a)(7). A medical peer review committee is “a committee of a health care
entity . . . or the medical staff of a health care entity, that operates under written bylaws
approved by the policy-making body or the governing board of the health care entity and is
authorized to evaluate the quality of medical and health care services[.]” Id. § 151.002(a)(8).

Section 161.032 of the Health and Safety Code provides in part:

(a) The records and proceedings of a medical committee are confidential and
are not subject to court subpoena.

(¢) Records, information, or reports of a medical committee, medical peer
review committee, or compliance officer and records, information, or reports
provided by a medical committee, medical peer review committee, or
compliance officer to the governing body of a public hospital, hospital
district, or hospital authority are not subject to disclosure under [the Act].

(f) This section and Subchapter A, Chapter 160, Occupations Code, do not
apply to records made or maintained in the regular course of business by a
hospital, health maintenance organization, medical organization, university
medical center or health science center, hospital district, hospital authority,
or extended care facility.

Health & Safety Code § 161.032(a), (c), (f). For purposes of this confidentiality provision,
a “‘medical committee’ includes any committee, including a joint committee, of . . . a
hospital [or] a medical organization [or] hospital district].]” /d. § 161.031(a).
Section 161.0315 provides in relevant part that “[tlhe governing body of a hospital, medical
organization [or] hospital district . . . may form . . . a medical committee, as defined by
section 161.031, to evaluate medical and health care services[.]” /d. § 161.0315(a).

The precise scope of the “medical committee” provision has been the subject of a number
ofjudicial decisions. See, e.g., Memorial Hosp.—The Woodlands v. McCown, 927 S.W.2d 1
(Tex. 1996); Barnes v. Whittington, 751 S.W.2d 493 (Tex. 1988); Jordan v. Fourth Supreme
Judicial Dist., 701 S.W.2d 644 (Tex. 1986). These cases establish that “documents
generated by the committee in order to conduct open and thorough review” are confidential.
This protection extends “to documents that have been prepared by or at the direction of the
commiftee for committee purposes.” Jordan, 701 S.W.2d at 647-48. Protection does not
extend to documents “‘gratuitously submitted to a committee” or “created without committee
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impetus and purpose.” Id. at 648; see also Open Records Decision No. 591 (1991)
(construing, among other statutes, statutory predecessor to section 161.032). We note
section 161.032 does not make confidential “records made or maintained in the regular
course of business by a hospital[.]” Health & Safety Code § 161.032(f); see Memorial
Hosp.—The Woodlands, 927 S.W.2d at 10 (stating that reference to statutory predecessor to
section 160.007 in section 161.032 is clear signal that records should be accorded same
treatment under both statutes in determining if they were made in ordinary course of
business).

You state Exhibit D consists of records of a university committee, the Quality Patient Safety
and Services Committee (“the QPSSC”). You explain university policy requires a medical
committee to evaluate and monitor the quality of medical and health care services,
competence, and behavior of health providers. You further explain the QPSSC is charged
with ensuring the quality of medical services at the university. Upon review, we find the
QPSSC 1s a medical committee for purposes of subchapter D of chapter 161 of the Health
and Safety Code. See Health & Safety Code § 161.031(c); see also Humana Hosp. Corp. v.
Spears-Petersen, 867 S.W.2d 858 (Tex. App.—San Antonio 1993, no pet.) (finding that
Joint Commission on Accreditation of Healthcare Organizations is medical committee under
section 161.031(a)(2) and its accreditation report of hospital is confidential under
section 161.032). Additionally, you state the information in Exhibit E consists of records of
the university’s medical peer review committee that 1s authorized by university policy to
evaluate the quality of medical and health care services and competence of physicians.
Based on your representations and our review of the information at issue, we conclude the
university must withhold Exhibits D and E under section 552.101 of the Government Code
in conjunction with section 161.032 of the Health and Safety Code and section 160.007 of
the Occupations Code.

Section 552.101 of the Government Code also encompasses the common-law right of
privacy, which protects information that is 1) highly intimate or embarrassing, such that its
release would be highly objectionable to a reasonable person, and 2) not of legitimate
concern to the public. [Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668
(Tex. 1976).

In Morales v. Ellen, 840 S.W.2d 519 (Tex. App.—El Paso 1992, writ denied), the court
addressed the applicability of the common-law privacy doctrine to files of an investigation
of allegations of sexual harassment. The investigation files in Ellen contained individual
witness statements, an affidavit by the individual accused of the misconduct responding
to the allegations, and conclusions of the board of inquiry that conducted the
investigation. 840 S.W.2d at 525. The court ordered the release of the affidavit of the
person under investigation and the conclusions of the board of inquiry, stating the public’s
interest was sufficiently served by the disclosure of such documents. /d. In concluding, the
Ellen court held “the public did not possess a legitimate interest in the identities of the
individual witnesses, nor the details of their personal statements beyond what is contained
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in the documents that have been ordered released.” /d. Thus, if there is an adequate
summary of an investigation of alleged sexual harassment, the investigation summary must
be released under Ellen, along with the statement of the accused. However, the identities of
the victims and witnesses of the alleged sexual harassment must be redacted, and their
detailed statements must be withheld from disclosure. See Open Records Decision Nos. 393
(1983), 339 (1982). However, when no adequate summary exists, detailed statements
regarding the allegations must be released, but the identities of victims and witnesses must
still be redacted from the statements. In either case, the identity of the individual accused of
sexual harassment is not protected from public disclosure. We also note supervisors are
generally not witnesses for purposes of Eflen, except where their statements appear in a
non-supervisory context.

You state Exhibit C relates to an investigation into alleged sexual harassment. Upon review,
we find the information at issue does not contain an adequate summary of the alleged sexual
harassment. Because there is no adequate summary of the investigation, any information
pertaining to the sexual harassment investigation must generally be released. However, the
information at issue contains the identities of alleged sexual harassment victims and witness.
Accordingly, the university must withhold the information we have marked in Exhibit C
under section 552.101 of the Government Code in conjunction with common-law privacy
and the holding in Ellen. See 840 S.W.2d at 525. The remaining information does not
constitute highly intimate or embarrassing information of no legitimate public interest. Thus,
none of the remaining information may be withheld under section 552.101 in conjunction
with common-law privacy under Ellen.

In summary, the submitted medical records in Exhibit A may only be released in accordance
with the MPA. The university must withhold Exhibit B under section 552.101 of the
Government Code in conjunction with section 51.971 of the Education Code. The university
must withhold Exhibits D and E under section 552.101 of the Government Code in
conjunction with section 161.032 of the Health and Safety Code and section 160.007 of the
Occupations Code. The university must withhold the information we have marked in Exhibit
C under section 552.101 n conjunction with common-law privacy and the holding in Ellen.
The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
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information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sil‘lCﬁfdy,

Ve R A

Vanessa Burgess

Assistant Attorney General
Open Records Division
VB/dls

Ref:  ID# 452256

Enc.  Submitted documents

[}

Requestor
(w/o enclosures)



