
May 3, 2012 

Ms. Brandy Davis 
Abernathy, Roeder, Boyd & Joplin, P.c. 
P.O. Box 1210 
McKinney, Texas 75070-1210 

Dear Ms. Davis: 

OR2012-06485 

You ask \vhether certain informcltion is subject to req~~i!'ed public disclosure under the 
Public Information l\ct (1£1(; "Act"), cbapter 552 of the Covc:mmcl1l Code. Your request was 
assigned fD# 454081. 

The Plano indcpcl1ck;;t School Dist:'icl (the ·'districC). which you represent received a 
rquest for eight categories of information pertammg to the air quality at tvlcmoria! 
Elementary Schoo!. You state some oCthe requested information does not exist. I You state 
the district has released some information to the requestor. Yon claim the submitted 
information is cxc'..;pted from disclo:mre under sectior,s 101 and 5 102 of the' 
Government Code. We have considered the exceptions you c1aiI'1 and revievicd the 
s"dbmitted information. 

Section 552.101 of the Government Code excepts from disclosure "inEormation considered 
to be confidential by la\\" either constitutional, statutory. or by judicial decision." Gov't 
Code § 552. j 0 j. Section 552.101 encompasses informa1ion other statutes make confidential, 
including the Texas Homeland Security Act C'HSA"). As part of the HSA, sections 418.176 
through 418.182 were added to chapter 418 of the Government Code. These prOVIsions 
make certC11n information related to terrorism confidential. Section 418.181 of the 

------. ----, 

note the A:::t docs nGt require: a governmental body to releas,: inlor.llalion that did not exist when 
:t received a request or to creMe responsive information. Sce Fconomic Opportul1ities Dtl1' 
/JustwlIeme. 562 S, \V . .'d 266 (Te,\., Civ, App.~--San Antol1lo 1978. writ dism'd): Open Records DecislOn 
Nos. 605 at:: (I 5'SS at I (1 990).4,'2 at 3 (1986). 162 at 2 (1983). 
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Government Code provides "[t]hose documents or portions of documents in possessIon 
a entity arc confidential jf identify the 

vulnerabilities critical inlrastructure to an act of terrorism." ld. § 418.181. Thc fact 
information relate to a governmental body's security concerns does not make the 
information per se confidential under the HSA. See Open Records Decision No. 649 at 3 
(1996) (language of confidentiality provision controls scope of its protection). Furthermore, 
the mere recitation by a governmental body of a statute's key terms is not sufficient to 
demonstrate the applicability of the claimed provision. 

We note the school at issue in the request is critical infrastructure for the purposes of 
section 418.181 of the Government Code. See Gov't Code § 421.001 (detining "critical 
infrastructure" to include all public or private assets, systems, and functions vital to security, 
governance, public health and safety, economy, or morale of state or nation). Upon review, 
we find the floor plans in Exhibit C reveal the technical details of particular vulnerabilities 
of the school to an act of terrorism. Therefore, the district must withhold Exhibit C under 
section 552.101 of the Government Code in conjunction with section 418.181 of the 
Government Code. 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information if it (1) contains highly intimate or embarrassing t~lctS, 
the publication of which would be highly objectionable to a reasonable person, and (2) is not 
of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 
S.W.2d 668, (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be satisfied. Jd. at 681-82. This oftlce has found some kinds 
of medical information or information indicating disabilities or specific illnesses is protected 
by common-law privacy. See Open Records Decision Nos. 470 (1987) (illness irom severe 
emotional andjob-rclated stress), 455 (1987) (prescription drugs, illnesses, operations, and 
physical handicaps). We note, however, that the public generally has a legitimate interest 
information that relates to public employment and public employees. See Open Records 
Decisions Nos. 562 at 10 (1990) (personnel file information does not involve most intimate 
aspects of human affairs, but in fact touches on matters of legitimate public concern), 542 
(1990), 470 at 4 (public has legitimate interest in job qualifications and performance of 
public employees), 444 at 5-6 (1986) (public has legitimate interest in knowing reasons for 
dismissal, demotion, promotion, or resignation of public employees), 423 at 2 (1984) (scope 
of public employee privacy is narrow). Upon review, we find the information we have 
marked in Exhibit B is highly intimate or embarrassing and 0 f no legitimate public interest. 
Accordingly, the district must withhold the information we have marked under 
section 552.101 of the Government Code in conjunction with common-law privacy. 
However, we find none of the remaining information is highly intimate or embarrassing and 
not of legitimate public interest. Therefore, none of the remaining information may be 
withheld under section 552.10 I on the basis of common-law privacy. 
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Section 552.1 of the Government Code excepts from disclosure "information in a 
file, disclosure of constitute a clearly of 

Gov'1 Code § 552.102(a). The Texas Supreme 
section 552.1 02(a) excepts from disclosure the dates of birth of state employees in the payroll 
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts 
v. Attorney Gen. of Tex. , 354 S.W.3d 336 (Tex. 2010). Upon review, we find the district 
must withhold the information we have marked in Exhibit B under section 552.1 02(a) of the 
Government Code. However, you have failed to demonstrate how any of the remaining 
information consists of the date of birth of a state employee. Accordingly, the district may 
not withhold any of the remaining information under section 552.1 02(a). 

Section 552.117(a)(1) of the Government Code excepts from disclosure the home addresses 
and telephone numbers, emergency contact information, social security numbers, and family 
member information of current or former officials or employees ora governmental body who 
request that this information be kept confidential under section 552.024 of the Government 
Code.2 Gov't Code § 552.117(a)(1). Whether a particular piece of information is protected 
by section 552.117(a)( 1) must be determined at the time the requcst for information is made. 
See Open Records Decision No. 530 at 5 (1989). Thus, information may only be withheld 
under section 117(a)(I) on behalf of a current or former cmployee who made a request 
for confidentiality under section 552.024 prior to the date of the governmental body's receipt 
of the request for information. Therefore, if the employees whose information is at issue 
timely requested confidentiality under section 552.024, the district must withhold the 
information we have marked in Exhibit 13 under section 552.117(a)(1) ofthe Government 
Code. If the employees whose information is at issue did not timely request confidentiality 
under section 552.024, the district may not withhold thc marked information under 
section 552.117(a)(1 ).3 

In summary. the district must withhold Exhibit C under scction 552.101 of the Government 
Code in conjunction with section 418.181 of the Government Code. The district must 
withhold the information we have marked in Exhibit 13 under section 552.101 of the 
Government Code in conjunction with common-law privacy. The district must withhold the 
information we have marked in Exhibit B under section 552.1 02(a) of the Government Code. 
If the employees whose information is at issue timely requested confidentiality under 
section 552.024 of the Government Code. the district must withhold the information we have 

2The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 48 J (1987), 480 
(1987).470 (1987), 

3Regardless of the applicability of section 552.117, section 552.147(b) of the Government Code 
authorizes a governmental body to redact the social security number of a living person without the necessity 
of requesting a decision from this office under the Act. See GOy't Code § 552.147(b). 
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marked in Exhibit B under section 552.117(a)( 1) of the Government Code. district must 
information. 

letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://wwvv.oaf2.state.tx.us/open/index orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney GeneraL toll free at (888) 672-6787. 

Sincerely, 

Sean Nottingham 
Assistant Attorney General 
Open Records Division 

SN/akg 

Ref: ID# 454081 

Ene. Submitted documents 

c: Requestor 
(w/o enclosures) 


