GREG ABBOTT

May 7, 2012

Mr. Mark G. Mann
Assistant City Attorney
City of Garland

P.O. Box 469002

Garland, Texas 75046-9002

OR2012-06696
Dear Mr. Mann:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 452838 (GCA 12-0141 and 12-0154).

The City of Garland (the “city”) received two requests for the recording and transcript of'a
specified chain of command hearing and for a named lieutenant’s supervisor’s notes.
You claim that the submitted information is excepted from disclosure under
sections 552.101, 552.103, and 552.108 of the Government Code. We have considered the
exceptions you claim and reviewed the submitted information.

Initially, we note the submitted information 1s part of a completed investigation that is
subjectto section 552.022 of the Government Code. Section 552.022(a) provides, inrelevant
part:

(a) [TThe following categories of information are public information and not
excepted from required disclosure unless made confidential under this
chapter or other law:

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body, except as provided by
Section 552.108].]

Gov’t Code § 552.022(a)(1). The city must release the submitted information pursuant to
subsection 552.022(a)(1) unless it is excepted from disclosure under section 552.108 of the

Post OfFrice Box 12548, AusTIN, TEXAS 78711-2548 TEL: (512) 463-2100 WWW.TEXASATTORNEYGENERAL.GOV

An Equal Employment Opportunizy Employer « Printed on Recycled Paper



Mr. Mark G. Mann - Page 2

Government Code or is expressly made confidential under the Act or other law. See id.
§ 552.022(a)(1). You seek to withhold the information subject to subsection 552.022(a)(1)
under sections 552.101, 552.103, and 552.108 of the Government Code. We note
section 552.103 is a discretionary exception and does not make information confidential
under the Act. See Dallas Area Rapid Transit v. Dallas Morning News, 4
S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.) (governmental body may waive
Gov’t Code § 552.103); see also Open Records Decision Nos. 665 at 2 n.5 (2000)
(discretionary exceptions generally), 663 at 5 (1999) (waiver of discretionary exceptions).
Therefore, the information subject to subsection 552.022(a)(1) may not be withheld under
section 552.103 of the Government Code.  However, information subject to
subsection 552.022(a)(1) may be withheld under section 552.108. Further, section 552.101
of the Government Code makes information confidential under the Act or other law. Thus,
we will consider the applicability of sections 552.101 and 552.108 for the submitted
information.

Section 552.108(a)(2) of the Government Code excepts from disclosure information
concerning an investigation that did not result in conviction or deferred adjudication. See
Gov’t Code § 552.108(a)(2). A governmental body claiming section 552.108(a)(2) must
demonstrate the requested information relates to a criminal investigation that has concluded
in a final result other than a conviction or deferred adjudication. See id. § 552.301(e)(1)(A)
(governmental body must provide comments explaining why exceptions raised should apply
to information requested). Inthis instance, the submitted information pertains to an internal
affairsinvestigation. Section 552.108 is generally not applicable to the records of an internal
affairs investigation that 1s purely administrative in nature and that does not involve the
investigation or prosecution of crime. See City of Fort Worth v. Cornyn, 86 S.W.3d 320
(Tex. App.—Austin 2002, no pet.); Morales v. Ellen, 840 S.W.2d 519, 525-26 (Tex. Civ.
App.—El Paso 1992, writ denied) (statutory predecessor to section 552.108 not applicable
to internal investigation that did not result in criminal investigation or prosecution); see also
Open Records Decision No. 350 at 3-4 (1982). However, you state the submitted
information relates to a closed criminal investigation that did not result in conviction or
deferred adjudication. Based on these representations and our review, we find the city may
withhold the submitted information under section 552.108(a)(2) of the Government Code.’

This letter ruling is himited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public

'As our ruling is dispositive, we need not address your remaining argument against disclosure.
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information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely, ..

f‘g ifv&:éﬂmé
Nneka Kanu
Assistant Attorney General

Open Records Division

NK/em
Ref: ID# 452838
Enc.  Subnmutted documents

cc: Requestor
(w/o enclosures)



