
May 8, 2012 

Ms. Susan Fillion 
Assistant County Attorney 
Harris County 
1019 Congress, 15th Floor 
Houston. Texas 77002 

Dear Ms. Fillion: 

OR2012-06762 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter of the Government Code. Your request was 
assigned ID# 454683. 

The Harris County Sheriffs OfTice (the "sherifTs office") received a request for the 
personnel file a named ofJicer. including internal administrative investigations. You state 
the sherifTs office has provided some of the requested information to the requestor. 
but claim some of the submitted information is excepted from disclosure under 
sections 552.10 1, 552.102, 5 117, 552.130, 552.136, and 552.147 of the Government 
Code. We have considered the exceptions you claim and reviewed the submitted 
information. 

Initially, we note some of the information you have submitted to us for review is not 
responsive to the request for information because it was created after the sheriff's office 
received the request. This ruling does not address the public availability of any information 
that is not responsive to the request, and the sheriff's office is not required to release 
this information in response to this request. See Econ. Opportunities Del'. Corp. v. 
Buslamante. 562 S.W.2d 266 (Tex. App.-San Antonio 1978, writ dism'd). 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." This 
section encompasses information protected by other statutes. You claim some of the 
submitted information is protected under the federal Health Insurance Portability and 
Accountability Act of 1996 ("HIPAA"), 42 U.S.c. §§ 1320d-1320d-8. At the direction of 
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Secretary of Health and Human Services ("HHS") promulgated regulations 

ofIndividually Information. Insurance 
and Accountability Act 01'1996, 42 U.S.C. § 1320d-2 (Supp. IV 1998) (historical & statutory 
note); Standards for Privacy of Individually Identifiable Health Information. 45 C. F.R. 
pts. 160, 164 ("Privacy Rule"); see also Attorney General Opinion JC-0508 at :2 (2002). 
These standards govern the releasability ofprotected health information by a covered entity. 
See 45 C.F.R. pts. 160, 164. Under these standards. a covered entity may not use or disclose 
protected health information, except as provided by parts 160 and 164 ofthe Code of Federal 
Regulations. See id. § 164.502(a). This office has addressed the interplay of the Privacy 
Rule and the Act. In Open Records Decision No. 681 (2004), we noted section 164.512 of 
title 45 of the Code of Federal Regulations provides a covered entity may usc or disclose 
protected health information to the extent such usc or disclosure is required by law and the 
use or disclosure complies with and is limited to the relevant requirements of such law. 
See -15 C.F.R. § 164.512(a)(1). We further noted the Act "is a mandate in Texas law that 
compels Texas governmental bodies to disclose information to the public." See ORD 681 
at 8; see also Gov't Code §§ 552.002,552.003,552.021. We, therefore, held the disclosures 
under the Act come within section 164.512(a). Consequently, the Privacy Rule does not 
make information confidential for the purpose of section 552.101 of the Government Code. 
See Abbott v. Tex. Dep't of'Mental Health & Menta! Retardation, 212 S.W.3d 648 
(Tex. App.~-Austin 2006, no pet.); ORD 68] at 9; see also Open Records Decision No. 478 
(1987) (as general rule, statutory confidentiality requires express language making 
information confidential). Thus, because the Privacy Rule does not make information that 
is subject to disclosure under the Act confidential, the sheriff's office may withhold protected 
health information from the public only if the information is confidential under other law or 
an exception in subchapter C ofthc Act applies. 

Section 552. 101 of the Government Code encompasses section 1701.454 of the Occupations 
Code. which governs the public availability of information submitted to the Texas 
Commission on Law Enforcement Officer Standards and Education ("TCLEOSE") under 
subchapter J of chapter 1701 of the Occupations Code. Section 1701.454 provides as 
follows: 

(a) All information submitted to [TCLEOSE] under this subchapter is 
confidential and is not subject to disclosure under [the Act], unless the person 
resigned or was terminated due to substantiated incidents of excessive force 
or violations of the law other than traffic of Tenses. 

(b) Except as provided by this subchapter, a [TCLEOSE] member or other 
person may not release information submitted under this subchapter. 

Occ. Code § 1701.454. We understand you to assert the submitted Forms F-6 (Report of 
Training) are confidential under section 1701.454. However. this statute is applicable only 
to information submitted to TCLEOSE under subchapter J of chapter 1701 of the 
Occupations Code. ld. § 1701.454(a). Forms F-6 are not required to be filed with 
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TCLEOSE pursuant to subchapter J of chapter 1701. Therefore, 
are 1 

not 
Open Records Decision 
scope of its protection). 

Government on 
649 at 3 (1996) (language of confidentiality provision controls 

Section 552.101 of the Government Code also encompasses section 560.003 of the 
Government Code. Chapter 560 of the Government Code provides a governmental body 
may not release fingerprint information except in certain limited circumstances. See Gov't 
Code §§ 560.001 (defining "biometric identifier" to include fingerprints), 560.002 
(prescribing manner in which biometric identifiers must be maintained and circumstances 
in which they can be released), 560.003 (biometric identifiers in possession of governmental 
body exempt from disclosure under the Act). The submitted information contains 
fingerprints. You do not inform us, and the submitted information does not indicate, 
section 560.002 permits the disclosure of the submitted fingerprint information. Therefore, 
we agree the sheriff's otlice must withhold the fingerprints you have marked under 
section 552.101 in conjunction with section 560.003 of the Government Code. 

Section 552.101 of the Government Code also encompasses confidential criminal history 
record information ("'CHRf') generated by the National Crime Information Center C'NCIC") 
or by the Texas Crime Information Center ("TCIC"). Title 28. part 20 ofthe Code of Federal 
Regulations governs the release of CI IRI that states obtain from the federal government or 
other states. Open Records Decision No. 565 (1990). The federal regulations allow 
each state to follow its individual law with respect 10 CIIRI it generates. Id. 
Section 411.083(b)(l) and 411.089(a) authorize a criminal justice agency to obtain ClIRI; 
however, a criminal justice agency may not release CI-lRI except to another criminal justice 
agency for criminal justice purposes. See Gov't Code § 411.089(b)(1). The remaining 
information contains a Federal Bureau oflnvestigation ("FBI") number that constitutes CHRI 
generated by FBI. Therefore, the sheriff's oifice must withhold this information, which 
we have marked, under section 552.101 of the Government Code in conjunction with 
section 411.083 of the Government Code. 

Section 552.101 of the Government Code also encompasses the doctrine 0 f common-law 
privacy, which protects information that (1) contains highly intimate or embarrassing facts 
the publication of which would be highly objectionable to a reasonable person and (2) is not 
of legitimate concern to the public. Indus. Found v. Tex. Indus. Accident Bd., 540 
S.W.2d 668, 685 (Tex. 1976). The types of information considered intimate and 
embarrassing by the Texas Supreme Court in Industrial Foundation included information 
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate 
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual 
organs. Id at 683. This oilice also has found the following types of information are 
excepted from required public disclosure under common-law privacy: some kinds of medical 
information or information indicating disabilities or specific illnesses, see Open Records 
Decision Nos. 470 (1987) (illness from severe emotional andjob-rclated stress), 455 (1987) 
(prescription drugs, illnesses, operations, and physical handicaps); and personal financial 



Ms. Susan - Page 4 

and a 
(l 

an alleged is public 
section 5 101 of the Government Code in conjunction with common-law privacy. 
Morales v. Ellen. 840 S.W.2d 519,525 (Tex. App.-EI Paso 1992. writ denied) (identity of 
witnesses to and victims of sexual harassment was highly intimate or embarrassing 
information and public did not have a legitimate interest in such information). But this oiTice 
has found the public has a legitimate interest in information relating to employees of 
governmental bodies and their employment qualifications and job performance. See Open 
Records Decision Nos. 562 at 10 (1990), 542 at 5 (1990); see al:w Open Records Decision 
No. 423 at 2 (1984) (scope of public employee privacy is narrow). 

Some of the remaining information is highly intimate or embarrassing and is not of 
legitimate concern to the public. Therefore, the sheriff s office must withhold this 
information, which we have marked, under section 552.10 I of the Government Code in 
conjunction with common-law privacy. Upon review, however. we find the remaining 
information is not confidential under common-law privacy, and the sherifT's oilice may not 
withhold it under section 552.101 on that ground. 

You also claim some of the remaining information is excepted from disclosure under 
section 552.102 of the Government Code. Section 552.102(a) excepts from disclosure 
"information a personnel file, the disclosure of which would constitute a clearly 
unwarranted invasion of personal privacy." Gov't Code § 552.1 02(a). The Texas Supreme 
Court recently held section 552.1 02(a) excepts from disclosure the dates of birth of state 
employees in the payroll database of the Texas Comptroller of Public Accounts. Tex. 
Comptroller of Pub. Accollnts v. Auorney Gen. of Tex., 354 S.W.3d 336 (lex. 2010). 
Having carefully reviewed the information at issue, we agree the sheriffs otTice must 
withhold the dates of birth you have marked, as well as the dates of birth we have marked, 
under section .102(a) the Government Code. The remaining information is not 
excepted under section 552.1 02( a) and may not be withheld on that basis. 

You assert some of the remaining information is excepted from disclosure under 
section 552.117(a)(2) of the Government Code. Section 552.117(£1)(2) of the Government 
Code excepts from public disclosure the home addresses, home telephone numbers, 
emergency contact information, and social security number of a peace officeL as well as 
information that reveals whether the peace of1icer has family members, regardless of whether 
the peace officer complies with section 552.024 or section 552.1175 of the Government 
Code. l Gov't Code § 552.117(a)(2). Section 552.117 also encompasses a personal cellular 
telephone number, provided a governmental body does not pay for the cellular telephone 
service. See Open Records Decision No. 506 at 5-6 (1988) (Government Code 
section 552.117 not applicable to cellular telephone numbers paid for by governmental body 
and intended for official use). Some of the information you seek to withhold under 

I"Peace ofticer" is defined by aJiicle 2.12 of the Texas Code of Criminal Procedure. 
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section 117(a)(2) does not consist of an cmployee's home address, home telephone 
contact or 

the sheriiT's office may not information, we 
marked forrelease, under section 552.117(a)(2). We agree the sheriff's office must \vithhold 
the remaining information you have marked under section 552.117(a)(2). However, the 
sheriff s office may only withhold under section 552.117 the marked cellular telephone 
number if it was not provided to the employee at issue at public expense. See Open Records 
Decision Nos. 670 at 6 (2001). We have marked additional information under 
section 552.117(a)(2) pertaining to the officer at issue that the sherifI's office must withhold, 
as well as information pertaining to a retired officer. If the retired officer is currently a 
licensed peace onicer as defined by article 2.12 of the Texas Code of Criminal Procedure, 
then the sheriff's office must withhold this information under section 552.1 17(a)(2). 

However. if the retired police officer is no longer a licensed peace onicer, then his personal 
information may be subject to section 552.117(a)(l) ofthe Government Code, which excepts 
from disclosure the home addresses and telephone numbers, emergency contact information, 
social security numbers, and family member information of current or former otTicials or 
employees of a governmental body who request this information be kept confidential under 
section 552.024 of the Government Code. Gov't Code § 552.117(a)( 1). Whether a particular 
item of information is protected by section 552.117(a)(1) must be determined at the time of 
the governmental body's receipt of the request for the information. See Open Records 
Decision No. 530 at 5 (1989). Thus, information may only be withheld under 
section 552.117(a)( 1) on behalf of a current or former employee who made a request for 
confidentiality under section 552.024 prior to the date of the governmental body's receipt of 
the request for the information. Therefore, if the retired officer is not currently a licensed 
peace officer as defined by article 2.12, then the sheriff's office must withhold the 
information we have marked under section 5S2.117(a)(1) of the Government Code if the 
retired officer timely elected to withhold that information. 

Next, section 552.130(a) of the Government Code provides the following: 

Information is excepted from thc 
information relates to: 

of Scction 552.021 if the 

(1) a motor \ chicle operator's or driver's license or permit issued by 
an agency or this state or another state or country; 

(2) a motor vehicle title or registration issued by an agency this state or 
another state or country; or 

a personal identification document issued by an agency of this 
state or another state or country or a local agency authorized to issue 
an identification document. 
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Gov't Code § 552.130(a). The sheriffs oHlce must withhold the motor vehicle record 
we 1 

to withhold under section does not or a 
personal identification document issued by a Texas agency or another statc or country or a 
local agency authorized to issue an identification document, and the sheriff's otTice may not 
withhold it on that ground. 

The remaining information contains the e-mail address of a member of the public that is 
excepted from disclosure under section 552.137 of the Government Code.2 Section 552.137 
excepts from disclosure "an e-mail address ofa member ofthe public that is provided for the 
purpose of communicating electronically with a governmental body" unless the member of 
the public consents to its release or the e-mail address is of a type specifically excluded by 
subsection (c). See GOy't Code § 552. 137(a)-(c). Section 552.137 does not apply to a 
government employee's work e-mail address because such an address is not that of the 
employee as a "member of the public," but is instead the address of the individual as a 
government employee. The e-mail address at issue does not appear to be of a type 
specifically excluded by section 552.13 7( c), and you do not inform us a member of the public 
has affirmatively consented to its release. Therefore, the sheritrs office must withhold the 
e-mail address we have marked under section 552.137.3 

Finally. you assert some orthe remaining information is excepted under section 552.147 of 
the Government Code, which provides "I t]he social security number of a living person is 
excepted from" required public disclosure under the Act. ld. § 552.147(a). The sheriiTs 
office may withhold the remaining social security numbers you have marked under 
section 552.11 

To conclude, the sherifT's oiJice must withhold the following: (1) the information you have 
marked under section 552.101 ofthe Government Code in conjunction with section 560.003 
orthe Government Code; (2) the information we have marked under section 101 of the 
Government Code in conjunction with section 411.083 of the Government Code and 
common-law privacy; (3) the dates of birth marked under section 552.102(a) of the 

2The Office ofthe Attorney General will raise mandatory exceptions on behalf ofa governmental body. 
See Open Records Decision Nos. 481 at 2 (1987),480 at 5 (1987); see. e.g., Open Records Decision No.4 70 
at 2 (1987) (because release of confidential information could impair rights of third parties and because 
improper release constitutes a misdemeanor, attorney general will raise predecessor statute of section 552.10 I 
on behalf of governmental bodies). 

3This office issued Open Records Decision No. 684 (2009), a previous determination to all 
govemmental bodies authorizing them to withhold ten categories of information, including an e-mail address 
of a member of the public under section 552.137 of the Government Code. without the necessity or requesting 
an attorney general opinion. 

"We note section 552.14 7(b) of the Government Code authorizes a governmental body to redact a 
living person's social security number from public release without the necessity of requesting a decision from 
this office under the Act. 
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Government Code; and ('-1-) the information we have marked 
1 7 

section 552.1 17(a)(2) pertaining to the named oHicer; however, the sheriffs office may only 
withhold the marked cellular telephone number under section 552.117(a)(2) of the 
Government Code if it \vas not provided to the employee at issue at public expense. The 
sherifT's office must also withhold the information we have marked under 
section 552.117( a)(2) pertaining to the retired officer if this officer is currently a licensed 
peace officer as defined by article 2.12 of the Texas Code of Criminal Procedure; however, 
if the retired officer is not currently a licensed peace officer as defined by article 2.12, then 
the sheriffs ofTice must withhold this information under section 552.117(a)(1) of the 
Government Code if the retired officer timely elected to withhold that information. The 
sheriffs ofTice may withhold the remaining social security numbers you have marked under 
section 552.147. The sheriff s office must release the remaining responsive information. 

This letter ruUng is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
re s po nsi b iIi ti es, p I ease vis ito ur we bs i te a t =~'--'-'--'-'-'-'--'-"-=.:.c=-"==-,-,--=,~,,,-="'-'-":-,,=,=.~.=:..c~'-'+'-' 
or call the Oilice of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney GeneraL toll free, at (888) 672-6787. 

Sincerely, 

James . Coggeshall 
Assist~nt Attoh1cy General 
OpenRecords Division 

JLC/ag 

Ref: ID# 454683 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


