
May 9, 2012 

Mr. Charles H. Weir 
Assistant City Attorney 
City of San Antonio 
P.O. Box 839966 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

San Antonio, Texas 78283 

Dear Mr. Weir: 

OR2012-06836 

You ask whether certain infonnation is subject to required public disclosure under the 
Public Infonnation Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 453217 (City of San Antonio File No. W005931). 

The City of San Antonio (the "city") received a request for information pertaining to a 
specified discrimination complaint, transfers of named individuals out of the arson unit 
during a specified time period, the cost oftraining an arson investigator, any discrimination 
complaint filed against the city's fire department since 2009, and the resolution or status of 
those complaints. You state the city will release most of the requested information, to the 
extent such information exists. I You claim the submitted information is excepted from 
disclosure under section 552.101 of the Government Code. We have considered the 
exception you claim and reviewed the submitted infonnation. 

Section 552.101 ofthe Government Code excepts from disclosure "infonnation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. This exception encompasses infonnation other statutes make confidential, 
such as section 143.089 of the Local Government Code. We understand the city is a civil 

note the Act does not require a governmental body to release information that did not exist when 
it received a request or create responsive information. See ECOll. OpportuniTies Dev. CO/po v. Bustamante, 562 
S.W.2d 266 (Tex. Civ. App.-San Antonio 1978, \-\Tit dism'd); Open Records Decision Nos. 605 at 2 
(1992),555 at 1 (1990),452 at 3 (1986). 

POST OFFICE Box 12548, AUSTI:-I, TEXAS 78711-2548 TEL: (512) 463-2100 WWW.TEXASATTOR:-;EYGE:-;ERAL.GOV 

An Equal Employment Opportunity EmpLoyer . Pnntd on Recycled Fapt'T 



Mr. Charles H. Weir - Page 2 

service city under chapter 143 ofthe Local Government Code. Section 143.089 provides for 
the maintenance of two different types of personnel files for each fire fighter employed by 
a civil service city: one that must be maintained as part ofthe fire fighter's civil service file 
and another that the fire department may maintain for its own internal use. See Local Gov't 
Code § 143.089(a), (g). The fire fighter's civil service file must contain certain specified 
items, including commendations, periodic evaluations by the fire fighter's supervisor, and 
documents relating to any misconduct in any instance in which the fire depariment took 
disciplinary action against the firefighter under chapter 143 of the Local Government Code. 
ld. § 143.089(a)(1 )-(3). Chapter 143 prescribes the following types of disciplinary actions: 
removal, suspension, demotion, and uncompensated duty. ld. § 143.051 et seq. In cases in 
which a fire department investigates a fire fighter's misconduct and takes disciplinary action 
against a fire fighter, it is required by section 143 .089( a)(2) to place all investigatory records 
relating to the investigation and disciplinary action, including background documents such 
as complaints, witness statements, and documents oflike nature from individuals who were 
not in a supervisory capacity, in the fire fighter's civil service file maintained under 
section 143.089(a). See Abbott v. Corpus Christi, 109 S.W.3d 113, 122 (Tex. 
App.-Austin 2003, no pet.). All investigatory materials in a case resulting in disciplinary 
action are "from the employing depmiment" when they are held by or are in the possession 
of the department because of its investigation into a fire fighter's misconduct, and the 
department must forward them to the civil service commission for placement in the civil 
service personnel file. ld. Such records may not be withheld under section 552.101 of the 
Government Code in conjunction with section 143.089 ofthe Local Government Code. See 
Local Gov't Code § 143.089(f); Open Records Decision No. 562 at 6 (1990). Information 
relating to alleged misconduct or disciplinary action taken must be removed from the fire 
fighter's civil service file ifthe fire department determines that there is insufficient evidence 
to sustain the charge of misconduct or that the disciplinary action was taken ,"vithout just 
cause. See Local Gov't Code § 143.089(b)-(c). 

Section 143.089(g) authorizes a fire department to maintain, for its own use, a separate and 
independent internal personnel file relating to a fire fighter. See id. § 143. 089(g). 
Section 143.089(g) provides as follows: 

A fire or police department may maintain a personnel file on a fire fighter or 
police officer employed by the department for the department's use, but the 
department may not release any information contained in the department file 
to any agency or person requesting information relating to a fire fighter or 
police officer. The department shall refer to the director or the director's 
designee a person or agency that requests information that is maintained in 
the fire fighter's or police officer's persOlmel file. 

ld. § 143.089(g). The infonnation in a file maintained by a fire department pursuant to 
section 143.089(g) is confidential. ld.; see also City of San Antonio v. San Antonio 
Express-News, 47 S.W.3d 556 (Tex. App.-San Antonio 2000, no pet.) (restricting 
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confidentiality under Local Gov't Code § 143.089(g) to "information reasonably related to 
a police officer's or fire fighter's employment relationship"); Attomey General Opinion 
JC-02S7 at 6-7 (2000) (addressing functions of Local Gov't Code § 143.089(a) and (g) files). 

You state Exhibit 4 consists of documents maintained by the city's human resources 
depmiment pursuant to an investigation of a charge of discrimination filed with the city's 
Equal Employment Opportunity Office. While you state the results ofthe investigation were 
shared with the fire department, you do not infonn us that the documents are located in the 
(g) files of the involved fire department employees. Accordingly, because you have failed 
to demonstrate that the documents in Exhibit 4 are maintained in the (g) files ofthe affected 
firefighters, we find the city may not withhold Exhibit 4 under section 552.101 of the 
Govemment Code in conjunction with section 143.089(g) of the Local Govemment Code. 

Section 552.101 also encompasses the doctrine of common-law privacy, which protects 
information if it (1) contains highly intimate or embarrassing facts, the pub lication ofwhich 
would be highly objectionable to a reasonable person, and (2) is not oflegitimate concem to 
the pUblic. Indus. Found. v. Tex. Indus. Accident Ed., 540 S.W.2d 668,685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both elements of the test must be 
established. Id. at 681-82. The types of information considered intimate or embarrassing by 
the Texas Supreme Court in Industrial Foundation included information relating to sexual 
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children, 
psychiatric treatment of mental disorders, attempted suicide, and inj uries to sexual organs. 
Id. at 683. In Morales v. Ellen, 840 S.W.2d 519 (Tex. App.-ElPaso 1992, writ denied), the 
court addressed the applicability of the common-law privacy doctrine to files of an 
investigation of allegations of sexual harassment. The investigation files in Ellen contained 
individual witness statements, an affidavit by the individual accused of the misconduct 
responding to the allegations, and conclusions of the board of inquiry that conducted the 
investigation. Ellen, 840 S. W.2d at 525. The court ordered the release ofthe affidavit ofthe 
person under investigation and the conclusions of the board of inquiry, stating the public's 
interest was sufficiently served by the disclosure of such documents. Id. In concluding, the 
Ellen court held "the public did not possess a legitimate interest in the identities of the 
individual witnesses, nor the details of their personal statements beyond what is contained 
in the documents that have been ordered released." !d. 

Thus, ifthere is an adequate summary of an investigation of alleged sexual harassment, the 
investigation summary must be released under Ellen, but the identities of the victims and 
witnesses ofthe alleged sexual harassment must be redacted, and their detailed statements 
must be withheld from disclosure. See Open Records Decision Nos. 393 (1983),339 (1982). 
However, when no adequate summary exists, detailed statements regarding the allegations 
must be released, but the identities of witnesses and victims must still be redacted from the 
statements. We note that since common-law privacy does not protect information about a 
public employee's alleged misconduct on the job or complaints made about a public 
employee's job performance, the identity of the individual accused of sexual harassment is 
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not protected from public disclosure. See Open Records Decision Nos. 438 (1986), 405 
(1983), 230 (1979), 219 (1978). We note supervisors are generally not witnesses for 
purposes of Ellen, except where their statements appear in a non-supervisory context. 

Upon review, we find Exhibit 3 does not contain an adequate SLU11lnary ofthe investigation. 
However, after reviewing the submitted documents, we find the information we have marked 
identifies a victim of alleged sexual harassment. Accordingly, the city must withhold the 
information we have marked under section 552.101 ofthe Government Code in conjunction 
with common-law privacy and the court's holding in Ellen. As you raise no further 
exceptions, the remaining information must be released. 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
govemmental body and ofthe requestor. For more information conceming those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Office of the Attorney General's Open Govemment Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attomey General, toll free, at (888) 672-6787. 

Sincerely, 

Assistant Attomey General 
Open Records Division 

JM/em 

Ref: ID# 453217 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


