
May 10,2012 

Ms. Elaine Nicholson 
Assistant City Attorney 
City of Austin 
P.O. Box 1088 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Austin, Texas 78767-8828 

Dear Ms. Nichohon: 

0R2012-06911 

You ask whether certain information is subject to required public disclosure under the 
Public Informat:,on Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 453197. 

The City of Austin (the "city") received two requests for information: one for all annual 
financial audits of the city and audits oflnterCare Corporation ("InterCare"), and the other 
for (1) general ledgers, audits, financial statements, contracts, and proposals pertaining to 
InterCare during specified time periods, (2) the city's bank statements from a specified time 
period, (3) information relating to the sale of plots in city-owned 
cemeteries, (4) correspondence among three named individuals during a specified time 
period, and (5) the city's general ledger or check register for two specified funds for specified 
years. Although the city takes no position regarding whether the submitted information is 
excepted from disclosure, you state release of the requested information may implicate the 
proprietary interests of InterCare. Accordingly, you provide documentation showing you 
have notified InterCare of the request and its right to submit arguments to this office. See 
Gov't Code § 552.305( d); see also Open Records Decision No. 542 (1990) (statutory 
predecessor to section 552.305 permits governmental body to rely on interested third party 
to raise and explain applicability of exception in the Act in certain circumstances). You have 
submitted comments the city received from InterCare. We have considered the submitted 
arguments and reviewed the submitted information. 

:1 

We first riote you have submitted only financial statements and incorporation documents 
regarding InterCare, and the city's cemetery revenue and expense history. You have not 
submitted any information responsive to the remaining portions of the requests. To the 
extent information responsive to the remaining portions of the requests existed on the date 
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the city received the request, we assume you have released it. See Open Records Decision 
No. 664 (2000) (if governmental body concludes that no exceptions apply to requested 
information, it must release information as soon as possible). If you have not released any 
such records, you must do so at this time. See Gov't Code §§ 552.301(a), .302. 

We next note, and you acknowledge, the city failed to meet the statutory deadlines imposed 
by section 552.301 of the Government Code with respect to some of the information 
submitted as responsive to the second request. See id. § 552.301(b), (e). Pursuant to 
section 552.302 of the Government Code, a governmental body's failure to comply with the 
requirements of section 552.301 results in the legal presumption that the requested 
information is public and must be released, unless the governmental body demonstrates a 
compelling reason to withhold the information from disclosure. See id. § 552.302; Simmons 
v. Kuzmich, 166 S.W.3d 342,350 (Tex. App.-Fort Worth 2005, no pet.); Hancockv. State 
Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ) (governmental body 
must make compelling demonstration to overcome presumption of openness pursuant to 
statutory predecessor to section 552.302); see also Open Records Decision No. 630 (1994). 
A compelling reason exists when third-party interests are at stake or when information is 
confidential by law. Open Records Decision No. 150 (1977). In this instance, third-party 
interests are at stake, and we note some of the information at issue is subject to 
section 552.101 of the Government Code, which can also provide a compelling reason to 
withhold information.! Accordingly, we will consider whether the submitted information 
must be released under the Act. 

We understand InterCare to argue that its information is confidential because its contract 
with the city states InterCare considers its financial information to be proprietary and 
confidential. However, information is not confidential under the Act simply because the 
party submitting the information anticipates or requests that it be kept confidential. Indus. 
Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 677 (Tex. 1976). In other words, a 
governmental body cannot, through an agreement or contract, overrule or repeal provisions 
of the Act. Attorney General Opinion JM-672 (1987); Open Records Decision Nos. 541 at 3 
(1990) ("[T]he obligations of a governmental body under [the predecessor to the Act] cannot 
be compromised simply by its decision to enter into a contract."), 203 at 1 (1978) (mere 
expectation of confidentiality by person supplying information does not satisfy requirements 
of statutory predecessor to Gov't Code § 552.110). Consequently, unless the information 
falls within an exception to disclosure, it must be released, notwithstanding any expectations 
or agreement specifying otherwise. 

We note portions of the submitted information are subject to section 552.101 of the 
Government Code. Section 552.101 excepts from disclosure "information considered to be 

IThe Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470 
(1987). 
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confidential by law, either constitutional, statutory, or by judicial decision." Gov't Code 
§ 552.101. This section encompasses the common-law right to privacy, which protects 
information if it (1) contains highly intimate or embarrassing facts, the publication of which 
would be highly objectionable to a reasonable person, and (2) is not oflegitimate concern to 
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d668, 685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both prongs of this test must be met. 
Id. at 681-82. This office has found that personal financial information not related to a 
financial transaction between an individual and a governmental body ordinarily satisfies the 
first element of the common-law privacy test. See Open Records Decision Nos. 545 at 4 
(1990) (attorney general has found information regarding receipt of governmental funds or 
debts owed to governmental entities is not excepted from public disclosure by common-law 
privacy), 523 at 4 (1989) (noting distinction under common-law privacy between confidential 
background financial information furnished to public body about individual and basic facts 
regarding particular financial transaction between individual and public body). Whether the 
public's interest in obtaining personal financial information is sufficient to justify its 
disclosure must be made on case-by-case basis. See Open Records Decision No. 373 at 4 
(1983). We find the information we have marked is highly intimate or embarrassing and of 
no legitimate public interest. The city must withhold the marked information under 
section 552.101 of the Government Code in conjunction with common-law privacy. As 
InterCare raises no exceptions to disclosure of the remaining information, it must be released 
to its respective requestor. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

Misty Haberer Barham 
Assistant Attorney General 
Open Records Division 

MHB/som 



Ms. Elaine Nicholson - Page 4 

Ref: ID# 453197 

Enc. Su;bmitted documents 

c: 2 Requestors 
(w/o enclosures) 

c: Mr. Gene Bagwell 
InterCare Corporation 
625 Pioneer Trail 
San Marcos, Texas 78666 
(w/o enclosures) 


