ATTORNEY GENLRAL OF TEXAS

GREG ABBOTT

May 10, 2012

Ms. Sharon Coffee Baxter

Senior Litigation Attorney, TCAD
Texas Central Appraisal District
P.O. Box 149012

Austin, Texas 78714-9012

OR2012-06937
Dear Ms. Baxter:

You ask whether certain information is subject to required public disclosure under the
ublic Information Act (the “Act”), chapter 552 ofthe Government Code. Yourrequest was
assigned ID# 453207.

The Travis Central Appraisal District {ihc “f%isn‘ici”} received a request for documentation
pertaining to a property owner’s application for a specified exemption.! You indicate you
have released some information to the }‘eqwbzai You claim portions of the sub mitted
information are excepted from disclosure under section 552.101 of the Government Code
We have considered the exception you claim and reviewed the submitted information.

3 I

Section 552.101 of the Government Code excepts from disclosure “information considered
to be conf én ial by law, either constift ‘%onzz%, statutory, or by judicial decision.” Gov't
Code § 552.1 This exception encompasses information other statutes make confi i
You raise section 552,101 i conjunction with the Health Insurance ?umn:?'}f’ mm
Accountability Act of | ‘}9() (“HIPAA™), 42 U.S.C. §§ 1320d-1320d-9. At the direction
Congress, the Secretary of Health and Human Services ("HHS”) promulgated regulations
betm 1g privacy standards for medical records, which HHS issued as the Federal Standards
for Privacy of Individually ‘df*némab;{, Health Information. See Health Insurance Portability
and Accountability Actof 1996,42 U.S.C. § 1320d-2 (Supp. IV 1998) (historical & statutory

o

"You indicate the district sought and received clarification from the requestor regarding her request.
See Gov't Code § 552.222(b) (stating that if information requested is unclear to governmental body or if a large
amount of information has been r'—cqz iested, governmental body may ask requestor to clarify or narrow request,
but may not inqm ¢ into purpose for which miomwmn will be used).
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note); Standards for Privacy of Individually Identifiable Health Information, 45 C.F.R
pts. 160, 164 (“"Privacy Rule™); see also Attorney General Opinion JC-0508 at 2 f"’(tx)Z
These standards govern the releasability of protected health information by a covered entity.
See 45 C.F.R.pts. 160, 164. Under these standards, a covered entity may not use or disclose
protected health mfoxmdtmn except as provided by parts 160 and 164 of the Code of Federal
Regulations. 45 C.F.R. § 164.502(a).

This office addressed the interplay of the Privacy Rule and the Act in Open Records Decision
No. 681 (2004). Inthat decision, we noted section 164.512 of title 45 of the Code of Federal
Regulations provides that a covered entity may use or disclose protected health information
to the extent such use or disclosure is required by law and the use or disclosure complie
with, and 1s Iimited to, the relevant requirements of such law. See 45 C.F.R.§ 164.512(a)(1)
We further noted the Act “is a mandate in Texas law that compels Texas governmental
bodies to disclose information to the public.” See ORD 681 at 8; see also Gov’t Code
§§ 552.002, .003, .021. We, therefore, held that the disclosures under the Act come within
section 164.512(a). Consequently, the Privacy Rule does not make information confidential
for the purpose of section 552.101 of the Government Code. See Abbott v. Tex. Dep't of
Mental Health & Mental Retardation, 212 S.W .3d 648 (Tex. App.—Austin 2000, no pet.);
ORD 681 at 9; see also Open Records Decision No. 478 (1987) (as general rule, statutory
confidentiality requires express language making information confidential). Because the
Privacy Rule does not make information that is subject to disclosure under the Act
confidential, the district may not withhold the submitted information under section 552.101
of the Government Code on that basis

Section 552.101 of the Government Code encompasses the doctrine of common-law privacy,

which proiccts information if 1t (1) contains highly intimate or embarrassing facts, the
publication of which would be highly objectionable to a reasonable person, and (2) is not of
legitimate concern to the public. /ndus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be established. /d. at 681-82. The types of information
considered intimate and embarrassing by the Texas Supreme Court in Industrial Foundation
included information relating to sexual assault, pregnancy, mental or physical abuse in the
workplace, tllegitimate children, psychiatric treatment of mental disorders, attempted suicide,
and 1njuries to sexual organs. See id. at 683. This office has found that some kinds of
medical information or information indicating disabilities or specific illnesses are excepted
from required public disclosure under common-law privacy. See Open Records Decision
Nos. 470 (1987) (illness from severe emotional and job-related stress), 455 (1987)
(prescription drugs, illnesses, operations, and physical handicaps). We note the names,

addresses, and telephone numbers, of members of the public are generally not highly intimate
or embarrassing. See Open Records Decision Nos. 551 at 3 (1990) (disclosure of person’s
name, address, or telephone number not an invasion of privacy), 455 at 7 (1987) (home
addresses, telephone numbers, dates of birth not protected under privacy). Upon review, we
find the information we have marked is highly intimate or embarrassing and not of legitimate
public concern. Therefore, the district must withhold the information we have marked under
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section 552.101 of the Government Code in conjunction with common-law privacy.”
However, the district has failed to demonstrate that any portion of the remaining information
it has marked is highly intimate or embarrassing and not of legitimate public concern. Thus,
the district may not withhold any portion of the remaining information under section 552.101
of the Government Code on the basis of common-law privacy.

Section 552.101 of the Government Code also encompasses the Americans with Disabilities
Act of 1990 (the “ADA™). See 42 U.S.C. § 12101 er seq. Title I of the ADA provides that
information about the medical conditions and medical histories of applicants or employees
must be (1) collected and maintained on separate forms, (2) kept in separate medical files,
and (3) treated as a confidential medical record. Information obtained in the course of a
“fitness for duty examination” conducted to determine whether an employee is still able to
perform the essential functions of his or her job is to be treated as a confidential medical
record as well. See 29 C.F.R. § 1630.14(c); see also Open Records Decision No. 641 (1996).
Furthermore, the federal Equal Employment Opportunity Commission (the “EEOC”) has
determined that medical information for the purposes of the ADA includes “specific
information about an individual’s disability and related functional limitations, as well as
general statements that an individual has a disability or that an ADA reasonable
accommodation has been provided for a particular individual.” See Letter from Ellen J.
Vargyas, Legal Counsel, EEOC, to Barry Kearney, Associate General Counsel, National
Labor Relations Board, 3 (Oct. 1, 1997). Federal regulations define “disability” for the
purposes of the ADA as “(1) a physical or mental impairment that substantially limits one
or more of the major life activities of the individual; (2) a record of such an impairment; or
(3) being regarded as having such an impairment.” 29 C.F.R. § 1630.2(g). The regulations
further provide that physical or mental impairment means: (1) any physiological disorder, or
condition, cosmetic disfigurement, or anatomical loss affecting one or more of the following
body systems: neurological, musculoskeletal, special sense organs, respiratory (including
speech organs), cardiovascular, reproductive, digestive, genito-urinary, hemic and lymphatic,
skin, and endocrine; or (2) any mental or psychological disorder, such as mental retardation,
organic brain syndrome, emotional or mental illness, and specific learning disabilities. See
id. § 1630.2(h). Upon review of the information at issue, we find you have failed to
demonstrate the remaining information you have marked is confidential under the ADA;
thus, the district may not withhold the remaining information you have marked under
section 552,101 on that basis.

In summary, the district must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with common-law privacy. As you
raise no further exceptions to disclosure, the district must release the remaining information.

This letter ruling is hmited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

“As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.



Ms. Sharon Coffee Baxter - Page 4

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at hitp://www.oag state.tx.us/open/index_orl.phy
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Nneka Kanu
Assistant Attorney General
Open Records Division
NK/em

Rel:  ID# 453207

Enc.  Submitted documents

ce: Requestor
(w/o enclosures)



