GREG ABBOTT

May 14, 2012

Mr. Tony Resendez

Walsh, Anderson, Gallegos, Green and Trevino, P.C.
P.O. Box 460606

San Antonio, Texas 78246

OR2012-07101
Dear Mr. Resendez:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 453564,

The Harlandale Independent School District (the “district”), which you represent, received
a request for documents indicating how many teachers and administrators are currently on
administrative leave or have been reinstated during a specified time period due to an
investigation and, for investigated employces earning more than $80,000 annually, the salary
the employees earned before and after the district’s investigation. You claim the submitted
information is excepted from disclosure under sections 552.101 and 552.102 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted information.

[nitially, we note you have not submitted information responsive to the portion of the request
regarding salaries of district employees. Thus, to the extent information responsive to this
aspect of the request existed at the time the district received the present request, we assume
it has been released. If such information has not been released, then it must be released at
this time. See Gov't Code § 552.301(a), .302; see also Open Records Decision No. 664
(2000) (if governmental body concludes that no exceptions apply to requested information,
it must release information as soon as possible).

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov't
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy, which
protects information if it (1) contains highly intimate or embarrassing facts, the publication
of which would be highly objectionable to a reasonable person, and (2) is not of legitimate
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of this
test must be established. /d at 681-82. The type of information considered intimate or
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embarrassing by the Texas Supreme Court in Industrial Foundation included information
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual
organs. Id at 683. However, this office has found a legitimate public interest in information
relating to employees of governmental bodies and their work conduct and job performance.
See Open Records Decision No. 444 at 5-6 (1986) (public has interest in public employee’s
qualifications and performance and the circumstances of public employee’s resignation or
termination); see also Open Records Decision No. 423 at 2 (1984) (scope of public employee
privacy is narrow).

You claim release of the documents in Exhibit B would implicate the privacy rights of
district employees. You assert that release of the submitted information would “hold the
employees identified in those documents up to public scorn and ridicule™ and place the
employees in a “false light.” We note false-light privacy is not an actionable tort in Texas.
See Cain v. Hearst Corp., 878 S.W.2d 577, 579 (Tex. 1994); Open Records Decision
No. 579 (1990). Further, the submitted information pertains to the workplace conduct of
district employees. Therefore, we find the district has not demonstrated any of the
information at issue is highly intimate or embarrassing and of no legitimate public interest.
Accordingly, the district may not withhold any of the information in Exhibit B under
section 552.101 of the Government Code on that basis.

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Gov’t Code § 552.102(a). You assert the privacy analysis under
section 552.102(a) is the same as the common-law privacy test under section 552.101, which
was discussed above. See Indus. Found., 540 S.W.2d at 685. In Hubert v. Harte-Hanks
Texas Newspapers, Inc., 652 S.W.2d 546, 549-51 (Tex. App—Austin 1983, writ ref’d
n.r.e.), the court ruled the privacy test under section 552.102(a) is the same as the /ndusirial
Foundation privacy test. However, the Texas Supreme Court has expressly disagreed with
Hubert's interpretation of section 552.102(a) and held its privacy standard differs from the
Industrial Foundation test under section 552.101. See Tex. Compiroller of Pub. Accounts
v. Attorney Gen. of Tex., 354 S.\W.3d 336 (Tex. 2010). The supreme court then considered
the applicability of section 552.102, and held section 552.102(a) excepts from disclosure the
dates of birth of state employees in the payroll database of the Texas Comptroller of Public
Accounts. Id. at 348. Upon review, we find the information at issue is not excepted under
section 552.102(a) and may not be withheld on that basis.

We note portions of the submitted information may be subject to section 552.117 of the
Government Code.' Section 552.117(a)(1) excepts from disclosure the home address and
telephone number, emergency contact information, social security number, and family
member information of a current or former employee of a governmental body who requests

"The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).
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this information be kept confidential under section 552.024 of the Government Code. See
Gov't Code § 552.117(a)(1). Whether a particular item of information is protected by
section 552.117(a)(1) must be determined at the time of the governmental body’s receipt of
the request for information. See Open Records Decision No. 530 at 5 (1989). Thus,
information may be withheld under section 552.117(a)(1) only on behalf of a current or
former employee who made a request for confidentiality under section 552.024 prior to the
date of the governmental body’s receipt of the request for information. Information may not
be withheld under section 552.117(a)(1) on behalf of a current or former employee who did
not timely request under section 552.024 the information be kept confidential. Therefore,
to the extent the individuals whose information is at issue timely requested confidentiality
under section 552.024 of the Government Code, the district must withhold the information
we have marked under section 552.117(a)(1) of the Government Code. Conversely, to the
extent the individuals at issue did not timely request confidentiality under section 552.024,
the district may not withhold the marked information under section 552.117(a)(1). As you
raise no further exceptions to disclosure of the submitted information, the remaining
information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at hitp:/www.oag.state. tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

Kristi L. Wilkins
Assistant Attorney General
Open Records Division
KLW/ag

Ref: ID# 453564

Enc. - Submitted documents

oH Requestor
(w/o enclosures)



