ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

May 15,2012

Mr. Robert Henneke

County Attorney

County of Kerr

County Courthouse, Suite BA-103
700 Main Street

Kerrvilie, Texas 78028

OR2012-07210
Dear Mr. Henneke:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Yourrequest was
assigned [D# 453642.

The Kerr County Sheriff’s Office (the “sheriff’s oftfice”) received a request for all reports

concerning the requestor, his 5}}( use and two other named individuals. You state some

information has been released to the requestor. You claim portions of the requested

information are excepted from uwdosm‘e under section 552.108 of the Government Code.
1

We have considere

-d the exception you claim.
Section 552.101 of'the Government Code excepts from disclosure “information considered
ntial by | either constitutional, statutory, or by jL dicial decision.”’ Gov’t
01. S’c;iion 552.101 encompasses the doctrine of common-law privacy, which
e n that (1) contains highly intimate or “nbazmssww facts, the publicatio
of wbich woui %bcl highly Ob}LQUODabK to a reasonable person, and (2) is not of legitimate
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). To demonstrate the &Dphc,ﬁn ity of common-law privacy, both prongs of this
test must be satisfied. /d at 681-82. A compilation of an individual’s criminal hism»v is
highly embarrassing information, the publication of which would be highly objectionable

o

"The Office of the Attorney General will raise a mandatory exception on behalf of a governmental

body but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987) ,4&){%%7).
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a reasonable person. Cf. U.S. Dep't of Justice v. Reporters Comm. FFor Freedom of the
Press, 489 U.S. 749, 764 (1989) (when considering prong 351 ding individual’s privacy
interest, court recognized distinction between public records fo i !

und i courthouse { files and
local police stations and compiled summary of mformation and noted that individual ha

significant privacy interest in compilation of one’s criminal i*moz\’) Furthermore, we finc
thatacompilation of aprivate citizen’s criminal history is generally not of legitimate concern

1S
|
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to the public. The present request requires the sheriff’s office to com px% ¢ unspecified law
enforcement records conce nmwthucqu stor’s spouse. We find this request for unspecified

law enforcement records implicates the individual at 1ssue’s right to privacy. Accordingly,
to the extent the sheriff’s office mammn law enforcement records depicting the indivi dt'aE
at issue as a suspect, arrestee, or criminal defendant, the sm iff’s office must generally

withhold such information under section 552.101 in conjunction with wmz’zmn-h W privacy.

However, because the individual at issue is the requestor’s spouse, the requestor may be
acting as the authorized representative of this individual.  Section 552.023 Gf the
Government Code gives a person or a person’s authorized representative a special right of

access, beyond the right of the general public, to information held by a governmental md,

<

that relates to the person and that 1s protected from disclosure by laws intended to protect that

person ‘s privacy interests. See Gov’t Code § 552.023. Accordingly, if the requestor 1s not
acting as his spouse’s authorized representative, to the extent the sheriff’s office maintains
law enforcement records depictn g ih individual at issue as a suspect, arrestee, or criminal
defendant, the sheriff’s office m vithhold such information under section 552101 in
conjunction with common-law privacy.” However, if the requestor is acting as his spouse’s

F
authorized representative, he has a special right f access to the compilation of his spouse’s
criminal history, to the extent it exists, and it may not be withheld under section 552.101 in
conjunction with common-law privacy. In that instance, we will address the applicability of
section 552,108 of the Government Code to the requested information.

ton 552.108(a)(2) excepts from disclosure imformation concerning an in \tmig wtion that
( | -

U(}\'f‘*’a‘ﬂi%m’l%;‘zi body C'izzémiiw section 552.108(a)(2) must d >mon zah the requestec

elates to a criminal investigation that concluded in a final result other than a
conviction or deferred adjudi Li'or See id. § 552.301(e)}(1)}(A) (governmental body must
provide comments explaining \\hvcxccptiomm‘sw should apply to information requested).
You state the requested information pertains to an investigation that has concluded and did
not result in a conviction or deferred aajudicai on. Based on these representations, we agree
section 552.108(a)(2) is applicable to the requested infx

ormation.

However, as vou acknowledge, section 552.108 does not except from disclosure basic
information about an arrested person, an arrest, or acrime. Gov’t Code § 552. Ei’Np). Basic
information refers to the information held to be public in Houston Chronicle Publishing Co.

“In that instance. as our raling is dispositive, we need not address your remaining argument against
disclosure,
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v. City of Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [ 14th Dist.] 1975), writ ref'd
nr.e. pcf curiam, 536 S.W.2d 559 (Tex. 1976). See Open Records Decision No. 127 (19706)
(summarizing types of information deemed public by Houston Chronicle). Accordingly,

o0
+

with the t,\upuon of basic information, the sheriff’s office may withhold the requested
information pursuant to section 552.108(a)(2) of the Government Code.

In summary, if the requestor is not acting as his spouse’s authorized representative, to the
extent the sheriff’s office maintains law enforcement records depicting the individual at issue
as a suspect, arr stc* or criminal defendant, the sherifl’s office must withhold such

information under section 552,101 in conjunction with common-law privacy. If the requestor
is acting as his spouse’s authorized representative, with the exception of basic information,
the sherift’s office may withhold the requested information pursuant to section 552.108(a)(2)

of the Government Code.

This letter ruling is limited to the particular information at issue in this request and limited

to ﬁe facts as presented to us; therefore, this ruling must not be relied upon as a previous
rmination regarding any other information or any other circumstances,

L

o

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning {E}osbt ights and
responsibilities, please visit our website at http//www.oag.state.tx.us/open/index_orl.php,
or call the Of fiu of the Attorney General’s Opu Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing |
information under Lha Act mus;ba directed to the Cost Rules Administrator of il  Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

Michelle R. Garza
Assistant Attorney General
Open Records Division

MRG/em
Rely  ID# 453642
Enc.  Submitted documents

c Requestor
{w/o enclosures)



