ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

May 15, 2012

Ms. §. McClellan

Assistant City Attorney
Criminal Law and Police Section
City of Dallas

1400 South Lamar

Dallas, Texas 75215

OR2012-07220

Dear Ms. McClellan:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 457710 (DPD Request No. 2012-04113).

The Dallas Police Department (the “department”) received a request for information related
to a shooting mncident. You claim the requested information 1s excepted from disclosure
under section 552.108 of the Government Code. We have considered the exception you
claim and reviewed the information you submitted.'

We note the department did not comply with its ten-business-day deadline under
section 552.301 of the Government Code n requesting this decision. Section 552.301
p rescribes procedures a governmental body must follow in asking this office to determine
ether requested infor nmo 1s excepted from public disclosure. See Gov't Code
2 301(a). Section 552.301(b) requires the gov cvmnﬁm&i body to ask for the attorney
I s decision a ndda&m its exceptions to disclosure not later than the ter nh business day

af{ e date of its receipt of the written request for information. See id. § 552.301(b).

"This letter ruling assumes the submitted representative sample of information is truly representative
of'the requested information as a whole. This ruling neither reaches nor authorizes the department to withhold
any information that is substantially different from the submitted information. See Gov't Code
§§ 552.301{e){ 1 (D), .302; Open Records Decision Nos, 499 at 6 (1988), 497 at 4 (1988).
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Section 552.302 of the Government Code provides that if a governmental body fails to
comply witl

public disclosure and must be rel asci mless there 1s a compelling reason to withhold any
of the information. See id. § 5 52.?07 Simmons v. Kuzmich, E(G 5. W.3d 342 (Tex.
App.—Fort Worth 2005, no pet.); Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381 (Tex.
App.~—Austin 1990, no writ).

1section 552.301, the requested information is presumed to be subject to required

The submitted copy of the present request for information reflects the department received
it on April 9, 2012; therefore, the department’s ten-business-day deadline under
subsection 552.301(b) was April 23. You requested this decision by United States mail

meter-marked April 24. See Gov’t Code § 552.308 (prescribing requirements for proof of
compliance with Gov’t Code § 332.301), Thus, the department did not comply with
section 552.301, and the submitted information is therefore presumed to be public under
section 552.302. This statutory presumption can generally be overcome when information
1s confidential by law or third-party interests are at stake. See Open Records Decision
Nos. 630 at 3 (1994), 325 at 2 (1982). The department claims section 552.108 of the
Government Code, which is a discretionary exception to disclosure that protects a
governmental body’s interests and may be waived. See Gov’t Code § 552.007; Open
Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 663 at 5
(1999) (waiver of discretionary cxccptions), 177 at 3 (1977) (statutory predecessor to Gov’t
Code § 552.108 subject to waiver). Nevertheless, the interests under section 552.108 of a
governmental body other than the one that failed to comply with section 552.301 can provide
a compelling reason for non-disclosure undu‘ section 552.302. See Open Records Decision
No. 586 at 2-3 (1991). You inform us the Dallas Coumv District Attorney’s Office (the
“district attorney”) asserts a law enforcement interest in the information at issue. Therefore,
we will determine whether the department may withhold the sub%mttcd information on behalf
of'the district attorney under section 552.108. Addmon&ﬂy, ve note some of the submitted
information falls within the scope of section 552.101 of the Government Code.* As the
applicability of that exception provides a compelling reason for non-disclosure, we also will
address section 552.101.

>C
5

Section 552.101 of the Government Code excepts from disclosure “information conszducd
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This exception encompasses information other statutes make confidential.
Section 58.007 of the Family Code provides in part:

(c) Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means or otherwise,

*This office will raise section 552.101 on behalf ofa governmental body, as this section is a mandatory
exception to disclosure. See Gov’t Code §§ 552.007, .352; Open Records Decision No. 674 at 3 n.4 (2001)
{mandatory exceptions).
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concerning the child from which a record or file could be generated may not
be disclosed to the public and shall be:

(1)yifmaintained on paper or microfilm, kept separate from adult files
and records:

(2) if maintained electronically in the same computer system as
records or files relating to adults, be accessible under controls that are
separate and distinct from controls to access electronic data
concerning adults; and

(3) maintained on a local basis only and not sent to a central state or
federal depository, except as provided by Subchapters B, D, and E.

Fam. Code § 58.007(c); see id. § 51.03(a)-(b) (defining “delinquent conduct” and “conduct
indicating nee d Eor supuv:szon fOI purposes of Fam. Code tit. 3). Section 58.007(c) is
applicable to records of mvcniie conduct that occurred on or after September 1, 1997.
See Act of June 2, 1997, " Leg., R.S., ch. 1086, §§ 20, 55(a), 1997 Tex. Gen.
Laws 4179, 4187, 4199; Opm RLCOFdS DLC!MOI No. 644 (1996). The juvenile must have
been at least 10 years old and less than 17 years of age v } en the conduct oceurr d See Fam,
Code § 51.02(2) (defining “child” for purposes of m% of Family Code). The submitted
mfozmd%mn related to service number 0085266-Z xmolves ajuves }i bUSpL{,I so as to fall
within the scope of section 58.007(c). We therefore conclude the department must withhold
that information in its entirety under section 552.101 of the Government Code in conjunction
vith section 58.007(c) of the Family Code.

Section 552.108(a)(1) of the Government Code excepts from disclosure “[i]nformation held
by a law enforcement agency or prosecutor that deals with the detection, inve t'gz‘ziio&, or
prosecution of crime . . . if . . . release of{!u, information would interfere with the detection
investigation, or proswvtlon of crime[.]” Gov’t Code § 552.108(a)(1). A gox'cs‘mncmai
body must zcaxombb explain how and why section 552, 1025 is applicable to the information
at issue. See id. § 552.301(e)(1)(A); Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You
inform us the district attorney has asked that information related to service
number 0084987-Z be withheld from disclosure, as release of the information could interfere
with a pending criminal case or cases. Based on your representations, we conclude
section 552.108(a)(1) is generally applicable to the submitted information related to service
number 0084987-Z. See Houston Chronicle Publ’g Co.v. City of Houston, 531 S.W.2d 177
(Tex. Civ. App.—Houston [14th Dist.] 1975) (court delincates law enforcement interests
present in active cases), wrir ref 'd n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976).

We also note section 552.108 does not except from disclosure “basic information about an
arrested person, an arrest, or a crime.” Gov’'t Code § 552.108(c). Section 552.108(¢) refers
to the basic front-page offense and arrest inform ation held to be public in Houston Chronicle.
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See 531 S.W.2d at 186-88; Open Records Decision No. 127 at 3-4 (1976) (summarizing
types of information deemed public by Houston Chronicle). The department must release
basic information, including a detailed description of the offense, even if the information
does not literally appear on the front page of an offense or arrest report. The department may
withhold the remaining information related to service number 0084987-7Z on behalf of the
district attorney under section 552.108(a)(1) of the Government Code.

In summary, the department (1) must withhold the information related to service
number 0085266-Z under section 552.101 of the Government Code in conjunction with
section 58.007(c) of the Family Code and (2) may withhold the information related to service
number 0084987-7 on behalf of the district attorney under section 552.108(a)(1) of the
Government Code, except for basic information under section 552.108(c¢), which must be
released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at hitp://www.oag state.tx.us/open/index_orl.php,

or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Paige Lay

Assistant Attorney General
Open Records Division
PL/em

Ref:  ID# 457710

Fnc: Submitted information

c Requestor
(w/o enclosures)



