
May 17,2012 

Ms. Donna L. Johnson 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Counsel for the City of Cleveland 
Olson & Olson, L.L.P. 
Wortham Tower, Suite 600 
2727 Allen Parkway 
Houston, Texas 77019-2133 

Dear Ms. Johnson: 

OR2012-07411 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 456799. 

The City of Cleveland (the "city"), which you represent, received a request for (1) time sheets 
for all police officers on duty during a specified time frame; (2) video and audio for all police 
officers who responded to a specified incident; and (3) all reports associated with the 
specified incident. You state the city has released the report that is responsive to item 
number three of the request, with redactions of motor vehicle information we understand you 
to have made under section 552.130 of the Government Code. I You claim that the remaining 
information is excepted from disclosure under sections 552.103 and 552.1 08 of the 
Government Code. We have considered the exceptions you claim and reviewed the 
submitted information. 

I Section 552.130(c) of the Government Code authorizes a governmental body to redact, without the 
necessity of requesting a decision from this office, the motor vehicle records information described in 
subsections 552.130(a)(l) and (a)(3). See Gov't Code § 552.130(c); see also id. § 552. I 30(d)-(e) (requestor 
may appeal governmental body's decision to withhold information under section 552. I 30( c) to attorney general 
and governmental body withholding information pursuant to section 552.130( c) must provide certain notice to 
requestor). 
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You argue that the portion of the submitted information responsive to item number one of 
the request, consisting of the city's police department officers' timecards, is excepted from 
disclosure under section 552.1 08(b)(1) of the Government Code, which excepts from 
disclosure the internal records and notations of law enforcement agencies and prosecutors 
when release would interfere with law enforcement and crime prevention. Id. 
§ 552.108(b)(1); see also Open Records Decision No. 531 at 2 (1989) (quoting Ex parte 
Pruitt, 551 S.W.2d 706, 710 (Tex. 1977)). Section 552.1 08(b)(1) is intended to protect 
"information which, if released, would permit private citizens to anticipate weaknesses in a 
police department, avoid detection, j eopardize officer safety, and generally undermine police 
efforts to effectuate the laws of this State." See City of Ft. Worth v. Cornyn, 86 S.W.3d 320 
(Tex. App.-Austin 2002, no writ). To demonstrate the applicability of section 552.108, a 
governmental body must explain how and why release of the requested information would 
interfere with law enforcement and crime prevention. Open Records Decision No. 562 at 10 
(1990). This office has concluded section 552.108(b) excepts from public disclosure 
information relating to the security or operation of a law enforcement agency. See, e.g., 
Open Records Decision Nos. 531 (1989) (release of detailed use of force guidelines would 
unduly interfere with law enforcement), 456 at 2 (1987) (release of forms containing 
information regarding when and where off-duty police officers will be working would unduly 
interfere with law enforcement), 252 (1980) (section 552.108 is designed to protect 
investigative techniques and procedures used in law enforcement), 143 (1976) (disclosure 
of specific operations or specialized equipment directly related to investigation or detection 
of crime may be excepted). 

You claim the information at issue reveals the police officers' schedules and release would 
therefore ~'allow criminals and others to adjust the time and/or location of illegal activities 
accordingly and jeopardize public safety and overall law enforcement [and] would also help 
such persons identifY times when police protection is reduced." Based on your arguments 
and our review of the information at issue, we agree that the city may withhold this 
information under section 552.1 08(b)( 1) of the Government Code. 

Section 552.1 08(a)(1) ofthe Government Code excepts from disclosure "[i]nformation held 
by a law enforcement agency or prosecutor that deals with the detection, investigation, or 
prosecution of crime ... if ... release of the information would interfere with the detection, 
investigation, or prosecution of crime[.]" Gov't Code § 552.108(a)(I). A governmental 
body must reasonably explain how and why section 552.108(a)(1) is applicable to the 
information at issue. See id. § 552.301(e)(1)(A); Ex parte Pruitt, 551 S.W.2d 706 
(Tex. 1977). You state the remaining information is related to an investigation that is now 
concluded. Having considered your representations, we find you have not sufficiently shown 
the remaining information is related to a pending criminal case. Thus, you have not 
demonstrc;tted release of the information at issue would interfere with the detection, 
investigation, or prosecution of crime. We therefore conclude the city may not withhold the 
remaining information under section 552.108(a)(1) of the Government Code. 
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Section 552.103 of the Government Code provides, in relevant part: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection ( a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

!d. § 552.103(a), (c). A governmental body has the burden of providing relevant facts and 
documents to show that the section 552.1 03 (a) exception applies in a particular situation. 
The test for meeting this burden is a showing that (1) litigation was pending or reasonably 
anticipated on the date the governmental body received the request for information, 
and (2) the requested information is related to that litigation. See Univ. of Tex. Law Sch. v. 
Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, no pet.); Heard v. 
Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [1st Dist.] 1984, writ ref'd 
n.r.e.); Open Records Decision No. 551 at 4 (1990). The governmental body must meet both 
parts of this test for information to be excepted under section 552.1 03(a). See ORD 551. 

You argue in your brief dated March 13,2012 that the remaining information is excepted 
under section 552.103 because it is part of a case "that is still pending and the [c ]ity expects 
one or more of its officers to be called as witnesses[.]" However, in your brief dated 
April 13, 2012, you state the information at issue pertains to a case that is now concluded. 
Further, if in fact the case is pending, you do not explain how the city will be, or is, a party 
to any criminal prosecution. See Gov't Code § 552.103(a); Open Records Decision No. 575 
at 2 (1990). In such a situation, we require an affirmative representation from the 
governmental body with the litigation interest, such as a district attorney or local prosecutor, 
requesting to withhold the information from disclosure under section 552.103. Because you 
have not provided such a representation, the city may not withhold any of the remaining 
information under section 552.1 03. 

Section 552.130 of the Government Code provides that information relating to a motor 
vehicle title or registration issued by an agency of this state or another state or country is 
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excepted from public release.2 Gov't Code § 552.130(a)(2). The city must withhold track 
numbers 4 and 5 in the audio recording under section 552.130. 

You state the city lacks the technical capability to redact the information at issue from the 
audio recording. However, because the city had the capability to copy the audio recording 
at issue in order to submit the requested information for our review, we believe the city has 
the capacity to produce a copy of only the non-confidential portions of the audio recording. 
Therefore, we find the city must withhold only track numbers 4 and 5 in the audio recording 
under section 552.130 of the Government Code. The city must release the remaining track 
numbers in the audio recording. 

In summary, the city may withhold the portion of the submitted information responsive to 
item number one of the request, consisting of the city's police department officers' 
timecards, under section 552.1 08(b)(1) of the Government Code. The city must withhold 
track numbers 4 and 5 in the audio recording under section 552.130. As you raise no other 
exceptions to disclosure, the remaining information, including the video recording and 
remaining track numbers in the audio recording, must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorriey General, toll free at (888) 672-6787. 

Sincerely, 

Sean Opperman 
Assistant Attorney General 
Open Records Division 

SO/som 

2The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 48 I (1987), 480 
(1987),470,(1987). 
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Ref: ID# 456799 

Ene. Submitted documents 

c: Requestor 
(w/o enclosures) 


