
May 29,2012 

Ms. Twanda Somerville 
Records Management Coordinator 
City of Harker Heights 
305 Miller's Crossing 
:Harker's Heights, Texas 76548 

Dear Ms. Somerville: 

You ask whether certain information is subject to required public 
Act chapter Government 

assigned 1D# 454847. 

OR20 12-08209 

\vas 

The City of Harker Heights (the "city") received a request for information to a 
named city police department officer. You claim that the submitted information is excepted 
from disclosure under sections 1 0 1, 552.102, and 552.107 of the Government I 

We considered the exceptions you claim and reviewed the submitted 

Initially, we note the requestor excluded home addresses. home telephone 
security numbers, from her for information. 
ofinformation are not to the present request for information. not 
address the public availability of any information that is not responsive to the request, and 
the city need not release such information in response to this request. 

Section 552. I 01 of the Government Code disclosure "information considered 
to be confidential by law. either constitutional, statutory, or by judicial decision. Gov'! 

you raise section 552.10 orlhe Government Code in with the 
encompassed by the Texas Rules of Evidence, this office has concluded that section 552.10 I does not 

encompass privileges. See Open Records Decision Nos. 676 at 1-2 575 at 2 (I (90). 
Furthermore, we note section 552.107 oflhe Government Code is the proper exception to raise when asserting 
the attorney-client privilege for info1111ation not subject to section 552.022 orthe Government Code. 
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§ 552.101. This section encompasses the common-law right of privacy, 
(1) intimate or embarrassing l~lctS, the publication 
objectionable to a reasonable person, and (2) is not concern 10 

Indus. F01lnd. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both prongs of this tcst must be 
satisfied. Id. at 681-82. The types of information considered intimate or embarrassing by 
the Texas Supreme Court in Industrial Foundation included information relating to sexual 
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children, 
psychiatric treatment of mental disorders, attempted suicide. and injuries to sexual organs. 
Id. at 683. Whether the public's interest in obtaining personal financial information is 
sufficient to justify its disclosure must be determined on a case-by-case basis. See Open 
Records Decision No. 373 (1983). 

This ofTice has found that personal financial information not relating to a financial 
transaction between an individual and a governmental body is generally intimate or 
embarrassing. See generally Open Records Decision Nos. 600 at 9-10 (1992) (employee's 
designation of retirement beneficiary, choice of insurance carrier, election of optional 
coverages, direct deposit authorization, forms allowing employee to allocate pretax 
compensation to group insurance, health care or dependent care), 545 (1990) (deferred 
compensation information. participation in voluntary investment program, election of 
optional insurance coverage, mortgage payments, assets, bills, and credit history), 523 (1989) 
(common-law privacy protects credit reports, financial statements, and other personal 
financial information). However, there is a legitimate public interest in the essential f~lcts 
about a financial transaction between an individual and a governmental body. See ORD 
Nos. 600 at 9 (information revealing that employee participates in group insurance plan 
funded partly or wholly by governmental body is not excepted from disclosure), 545 
(financial information pertaining to receipt offunds from governmental body or debts owed 
to governmental body not protected by common-law privacy). Upon review, we agree some 

information in Enclosures 2 and 3 constitutes personal financial 
are not of legitimate public interest. Therefore, wc conclude the city must withhold this 
information, we have marked under section 552.101 or the Ciovernmcnt Code 
conjunction common-law privacy. IIowever, we find you have lailed to demonstrate 

any ofthe remaining responsive information in Enclosures 2 and 3 is highly intimate or 
embarrassing and not oflegitimate public concern. Therefore. the city may not withhold any 
of the remaining responsive information in Enclosures 2 and 3 under section 10] the 
Government Code in conjunction with common-law privacy. 

also claim the remaining responsive information in Enclosures 2 and 3 is excepted from 
section .102 of the Government Code. Section 552.1 excepts from 

disclosure "information in a personnel file. the disclosure of which would constitute a clearly 
unwarranted of personal privacy." Gov't Code § 552.102(a). We understand you 
to assert the analysis under section 552.102(a) is the same as the common-law 

section 5 101 discussed above. See Indus. Found., 540 .2d at 685. 
Harte-Hanks Texas Nevvspapers, Inc., 652 S.W.2d 546, 1 
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ref d n.r.e.), the court ruled the 
IS same as the 
expressly disagreed s 

privacy standard differs from the Industrial Foundation test under 
section 552.101. Tex. Comptroller of Plib. Accollnts v. Attorney Gen. oj Tex., 354 
S.W.3d 336 (Tex. 2010). The supreme court then considered the applicability of 
section 552.102, and has held section 552.1 02(a) excepts from disclosure the dates of birth 
of state employees in the payroll database of the Texas Comptroller of Public Accounts. Id. 
at 347. Upon review, we find none of the remaining responsive information in Enclosures 2 
and 3 is exceptcd under section 552.1 02(a) of the Government Code. Accordingly, none of 
this information may be withheld on that basis. 

Section 552.107(1) of the Government Code protects information coming within the 
attorney-client privilege. Gov't Code § 552.107(1). When asserting the attorney-client 
privilege, a governmental body has the burden of providing the necessary facts to 
demonstrate the clements ofthe privilege in order to withhold the information at issue. Open 
Records Decision No. 676 at 6-7 (2002). First, a governmental body must demonstrate that 
the information constitutes or documents a communication. Jd. at 7. Second, the 
eommunication must have been made "for the purpose or facilitating the rendition of 
professional legal services" to the client governmental body. TEX. R. EVID. 503(b)(1). The 
privilege does not apply when an attorney or representative is involved in some capacity 
other than that of providing or facilitating professional legal services to the client 
governmental body. In re Tex. Farmers Ins. Lxch., 990 S.W.2d 337, 340 (Tex. 
App.-Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply if altorney 
acting in a capacity other than that of attorney). Governmental attorneys often act in 
capacities other than that of professional legal counsel, such as administrators, investigators, 
or managers. Thus, the mere fact that a communication involves an attorney for the 
government does not demonstrate this element. Third, the privilege applies to only 
communications between or among clients, client representatives, lawyers, and 
representatives. TEX. R. EVID. 503(b)(1). Thus, a governmental body must inform this 
office of the identities and capacities of the individuals to whom each communication at 

has been made. Lastly, the attorney-client privilege applies to only a confidential 
communication, id., meaning it was "not intended 10 be disclosed to third persons other than 
those to whom disclosure is made in furtherance of the rendition of professional legal 

to client or those reasonably necessary for the transmission of the 
communication:' ld. 503(a)(5). Whether a communication meets this definition depends 
on the intent of the parties involved at the time the information was communicated. Osborne 
v. Johnson, 954 S.W.2d 180, 184 (Tex. App.-Waco 1997, no pet.). Moreover, because the 
client may to waive the privilege at any time, a governmental body must explain that 
the confIdentiality of a communication has been maintained. Section 552.1 07( 1) generally 
exeepts an eommunication that is demonstrated to be protected by the attorney-client 
privilege unless otherwise by the governmental body. See Illiie v. DeShazo, 922 

920, (Tex. 1996) (privilege extends to entire communication, including facts 
eontained therein). 
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between or among parties or was made purpose 
providing legal services to the city for the purposes of section 552.1 07( 1). See ORD 676 at 
8 (governmental body must inform this otIice of identities and capacities of individuals to 
whom each communication at issue has been made; this office cannot necessarily assume 
that communication was made among only categories of individuals identified in rule 503). 
See generally Gov't Code § 552.301(e)(l)(A). Thus, the city may not withhold the 
information in Enclosure 4 under section 552.1 07( 1) of the Government Code. 

We note some the remaining responsive information may be subject to section 552.117 
of the Government Code. 2 Section 552.117(a)(2) excepts from public disclosure the current 
and former home addresses and telephone numbers, emergency contact information, social 
security number, and family member information of a peace officer, regardless of whether 
the peace officer made an election under section 552.024 or section 552.11 of the 
Government Code to keep such information confidential. Gov't Code § 552.117(a)(2). 
Section 552.117(a)(2) applies 10 peace officers as defined by article 2.12 of the Code of 
Criminal Procedure. Accordingly, if the individual whose information we have marked in 
Enclosures 2, 3, and 4 is still a licensed peace otlicer. the city must vvithhold this marked 
information under section 552.117(a)(2) of the Government Code 3 

ofIicials or employees 
confidential 
a 
at 

a 

officer. 

addresses and telephone numbers, 
family member 

a governmental body who request that 
Id § 
11 

this information was made. 
requested 

1) 

we 
marked under section 552.117 3, and 4 must be withheld under 

Office of the General will raise on behal a 
will not raise other See Open Records Decision Nos. 48 

note the determination issued in 
bodies to withhold the eurrent and former home addresses and 

cellular telephone numbers, social security numbers, and 
section 552.11 ofthe Government Code without the 

member information of peace oflicers under 
an attorney decision, 
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section not withhold the 

We note some ofthe information appears to be protected by copyright. A custodian of public 
records must comply with the copyright law and is not required to furnish copies of records 
that are copyrighted. Open Records Decision No. 180 at 3 (1977). A governmental body 
must allow inspection of copyrighted materials unless an exception applies to the 
information. ld.: see Open Records Decision No.1 09 (1975). If a member of the public 
wishes to make copies of copyrighted materials, the person must do so unassisted by the 
governmental body. In making copies, the member of the public assumes the duty of 
compliance with the copyright law and the risk of a copyright infringement suit. 

In summary, city: (l) must withhold the information we have marked in Enclosures 2 
and 3 pursuant to section 552.1 0 1 of the Government Code in conjunction with common-law 
privacy; (2) must withhold the information we have marked in Enclosures 2,3, and 4 under 
section 552.117(a)(2) of the Government Code if the individual whose information is at issue 
is still a licensed peace officer; and (3) must withhold the information we have marked in 
Enclosures 2, 3, and 4 under section 552.117(a)( 1) of the Government Code if the individual 
timely requested confidentiality pursuant to section 552.024. The eity must release the 
remaining responsive information; however, any information protected by copyright may 
only be released in accordance with copyright law. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at ~~~~~=.=-"==-'~~=~~=.,.~~~, 
or call the Office of the Attorney General's Open Government Hotline, 
at (877) 673-6839. Questions concerning the allO\vablc charges for providing public 
information the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General. toll free at (888) 672-6787. 

Sincerely, 
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10# 

c: Requestor 
(w/o enclosures) 


