ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

May 30, 2012

Ms. Ch =10t Thornton
A;szsmm Ccmmy Altorney
Harris County Attorney
1019 Congress, 15" Floor
Houston, Texas 77002

OR2012-0827
Dear Ms. Thornton

You ask whether certain information 1s subject to required public disclosure under the
Pubi;ai formation Act (the “Act”), chapter 552 ofthe Government Code. Your request was
gned ID# 455089 (CAO File No. 12PIA0125).

The Hams C o,w*‘v ollution Control Services Department (the “department”) received a
request Qz the results of an investigation regarding the illegal dumping of hazardous waste.'

‘fm laim the su bm ed information is excepted from disclosure under section 552.108 of
the Government Code. We have considered the exception you claim and reviewed the

submitted imformation

Initially, we must address the department’s obligations under the Act. Section 552.301 of
the (Jcsvcm nent Code describes the obligations placed ona governmental body ¢ '
awriften request for information it wishes to withhold. Pursuant to section 552.3
Government Code, the _governm rental body 1s required to submit to this off
fifteen-business-days of receiving the request (1) general written comments s

1
ating the
ceasons why the stated exceptions apply that would allow the information to be withheld,
(2)acopyofthe wmgmgquest for information, (3) asigned statement or sufficient evidence
showing the date the governmental body received the written i'{iﬁué“SE, and (4) a copy of the
spectfic éﬂ'}zm&zz{}n requested or representative samples, labeled to indicate which
exceptions apply to which parts of the documents. See Gov’t Code § 552.301(e). In one

letter to this office, you state the department received the request for mnformation on

"As vou did not submit the requestor’s written request for information to this office, we take our
description from your brief.

Post Orvice Box 12548, Austin, TEx

An Equal £

78711-2548 TEL: {312) 463-2100  WWW.TEXASATTORNEYGENERAL.GOV
Pris

loyment Opportunity Employer - red on Recycled Paper
g ta ¥ pio}



Ms. Cheryl Elliott Thornton - Page 2

March 12, 2012, an in two ihca letters you give the receipt date as March 13, 2012,

mgly, tl 1-business-day deadline was either April 2, 2012 or

April 3, 2012 as Q? he date of this letter, you have not submitted a copy of the

request sz nfoimstmn for our review. f\cwrdmg%}: we conclude the department
1

1
failed to comply with the requirements of section 552.301(e) of the Government Code.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the procedural requirements of section 552.301 results in the legal presumption
that the requested information is public and must be released unless the governmental body
dunons‘mﬁf* a compelling reason to withhold the information from disclosure.  See
id. § 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex. App.—Fort ‘»\?o th 2005,
no g:‘mt; Hancock v. State Bd. of Ins., 797 S'W.2d 379, 381 (Tex. App.—Austin 1990,
no writ) (governmental body must1 ml\e compelling demonstration to over COfm!}mumpz*cm
of openness pursuant to statutory predecessor to section 552.302); see also Open Records
Decision No. 630 (1994). Generally, a compelling reason to withhold information exists
where some other source of law makes the information confidential or where third party
interests are at stake. Open Records Decision No. 150 at 2 (1977).  You raise

1o
'x
3

section 552.108 as an exception to disclosure. Section 552,108 is a disc ic{!omg xception
that protects a governmental body’s interests and may be waived. See Gov’'t Code § 557 007,
Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary cxccpuons genet % ) }77

[

at 3 (1977) (statutory predecessor to section 552.108 subject to waiver). Therefo
department’s claim under section 552.108 is not a compelling reason to overcome mg
presumption of openness under section 552.302. However, we note portions of the submitted
information are subject to section 552.137 of the Government Code” Because
section 552.137 can present a compelling reason to withhold information, we will address
its applicability to the submitted information.

Section 552.137 excepts from disclosure “an e-mail address of a member of the public that
is provided for the purpose of communicating electronically with a governmental body,”

unless the owner of the e-mail adc iz‘ess consents to its release or the e-m &;E uj dress falls
within the scope of section 552.137(c). See Gov’t Code § 552.137(a)-(c). e submitted
information contains the e-mail address ofa member of hL pubhc which ha\ ¢ marked,

that does not appear to be a type specifically excluded by section 552.1 >7(g) Accordingly,
the department must withhold the e-mail address we have marked under section 552,137 of
the Government Code, unless the owner of the e-mail address consents to its release. The

!
department must release the remaining information.

This letter ruling is imited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

o e

“The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (19873, 470
(1987},



Ms. Cheryl Elliott Thornton - Page 3
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i

This ruling triggers important deadlines rcg;n*dizw the rights and responsibilities of the

T

governmental body and of the requestor. For more information concerning those rights and

responsibilities, please visit our website at hitp://www.oag.state.tx.us/open/index_or
i

or call the Office of the Aftorney Gcrcrai’s Op’m Gov—"rmncm Hotline, toll free,

i

at (877) 673-6839. Questions concerning the allowable ch arges s for pa‘ovid’ng pub%ic

5
< A

mnformation under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Jessica Marsh

Assistant Attorney General
Open Records Division

JM/em
Ref:  [D# 455089

Fne.  Submitted documents



