GREG ABBOTT

June 12, 2012

Mr. Stanton Strickland

Associate Commissioner

Legal Section, Mail Code 110-1A
General Counsel Division

Texas Department of Insurance
P.O. Box 149104

Austin, Texas 78714-9104

OR2012-09005
Dear Ms. Villarreal-Reyna:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 456123 (TDI # 126060).

The Texas Department of Insurance (the “department”) received a request for all documents
relating to complaints against Banner Life Insurance Company (“Banner”). You state the
department will release some information to the requestor once a deposit is received.
Although you take no position as to whether the submitted information is excepted under the
Act, you state release of the submitted information may implicate the proprietary interests
of Banner. Accordingly, you notified Banner of the request for information and of its right
to submit arguments to this office as to why its submitted information should not be released.
See Gov’t Code § 552.305(d); see also Open Records Decision No. 542 (1990) (statutory
predecessor to section 552.305 permits governmental body to rely on interested third party
to raise and explain applicability of exception in the Act in certain circumstances). We have
received comments submitted by an attorney for Banner. We have considered the submitted
arguments and reviewed the submitted information.

We note the submitted information is subject to section 552.022 of the Government Code.
Section 552.022(a) provides, in relevant part:
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(a) [T]he following categories of information are public information and not
_excepted from required disclosure unless made confidential under this
chapter or other law:

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body, except as provided by
~Section 552.108].]

Gov’t Code § 552.022(a)(1). The submitted information is part of a completed investigation
subject to subsection 552.022(a)(1). The department must release this information pursuant
to subsection 552.022(a)(1) unless it is excepted from disclosure under section 552.108 of
the Government Code or is expressly made confidential under the Act or other law. See id.
Banner seeks to withhold the submitted information under section 552.107(2) of the
Government Code. Section 552.107(2) allows a governmental body to withhold information
if “a court by order has prohibited disclosure of the information.” Id. § 552.107(2).
However, section 552.022(b) provides:

(b) A court in this state may not order a governmental body or an officer for
public information to withhold from public inspection any category of public
information described by Subsection (a) or to not produce the category of
public information for inspection or duplication, unless the category of
information is confidential under this chapter or other law.

Id § 552.022(b). Because section 552.022(b) prohibits a court from ordering the
withholding of documents subject to section 552.022, we conclude the department may not
withhold the information subject to section 552.022 pursuant to section 552.107(2).
However, Banner also raises sections 552.101 and 552.136 of the Government Code, and we
further raise section 552.137 of the Government Code, which make information confidential
under the Act." Therefore, we will consider the applicability of these exceptions.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Id.
§ 552.101. This section encompasses the common-law right of privacy, which protects
information that (1) contains highly intimate or embarrassing facts, the publication of which
would be highly objectionable to a reasonable person, and (2) is not of legitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
established. /d at 681-82. The type of information considered intimate and embarrassing
by the Texas Supreme Court in /ndustrial Foundation included information relating to sexual

'The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).
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assault, pregnancy, mental or physical abuse in the workplace, illegitimate children,
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs.
Id. at 683. This office has found that personal financial information not relating to a
financial transaction between an individual and a governmental body is generally intimate
or embarrassing. See generally Open Records Decision Nos. 545 (1990) (deferred
compensation information, participation in voluntary investment program, election of
optional insurance coverage, mortgage payments, assets, bills, and credit history), 373 (1983)
(sources of income not related to financial transaction between individual and governmental
body protected under common-law privacy). Upon review, we find the information we have
marked is highly intimate or embarrassing and not of legitimate public concern. Therefore,
the department must withhold the information we have marked pursuant to section 552.101
of the Government Code in conjunction with common-law privacy. However, Banner has
not demonstrated how any portion of the remaining information is highly intimate or
embarrassing and not of legitimate public concern. Thus, none of the remaining information
may be withheld under section 552.101 in conjunction with common-law privacy.

Section 552.136(b) of the Government Code states that “[n]otwithstanding any other
provision of [the Act], a credit card, debit card, charge card, or access device number that is
collected, assembled, or maintained by or for a governmental body is confidential.” Gov’t
Code § 552.136(b). This office has determined insurance policy numbers are access device
numbers for purposes of section 552.136. See id. § 552.136(a) (defining “access device”).
Therefore, the department must withhold the information we have marked pursuant to
section 552.136 of the Government Code.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body,” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See id. § 552.137(a)-(c). The
e-mail address we have marked is not specifically excluded by section 552.137(c).
Therefore, the marked e-mail address must be withheld under section 552.137, unless the
owner of the e-mail address affirmatively consents to its release.?

In summary, the department must withhold the information we have marked pursuant to
section 552.101 of the Government Code in conjunction with common-law privacy and
section 552.136 of the Government Code. The department must withhold the e-mail address
we have marked under section 552.137 of the Government Code, unless the owner of the
e-mail address affirmatively consents to its release. The remaining information must be
released.

*This office issued Open Records Decision No. 684 (2009), a previous determination to all
governmental bodies authorizing them to withhold ten categories of information, including an e-mail address
of a member of the public under section 552.137 of the Government Code, without the necessity of requesting
an attorney general decision.
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This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilitics of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerély,

Sarah Casterline
Assistant Attorney General
Open Records Division

SEC/som
Ref: 1D# 456123
Enc. Submitted documents

c: Requestor
(w/o enclosures)

c: Mr. David T. McDowell
Counsel for Banner Life Insurance Company
Edison, McDowell & Hetherington, L.L.P.
3200 Southwest Freeway, Suite 2100
Houston, Texas 77027
-(w/o enclosures)



