
June 12,2012 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

Ms. Neera Chatterjee 
Office of General Counsel 
The University of Texas System 
201 West Seventh Street 
Austin, Texas 78701 

Dear Ms. Chatterjee: 

0R2012-09056 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 456299 (UT OGC #142809). 

The University of Texas at Austin (the "university") received a request for five categories 
of information related to a specified research project. You state the university will release 
some of the requested information to the requestor with redactions pursuant to the Family 
Educational Rights and Privacy Act ("FERPA"), section 1232g oftitle 20 of the United 
States Code. 1 You also state the university will redact access device information pursuant 
to section 552.136 ofthe Government Code and e-mail addresses subject to section 552.137 
ofthe Government Code in accordance with Open Records Decision No. 684 (2009).2 You 
claim the remaining information is excepted from disclosure under section 552.101 of the 

IThe United States Department of Education Family Policy Compliance Office (the "DOE") has 
informed this office that FERP A does not permit state and local educational authorities to disclose to this office, 
without parental consent, unredacted, personally identifiable infonnation contained in education records for the 
purpose of our review in the open records ruling process under the Act. The DOE has determined FERP A 
determinations must be made by the educational authority in possession of the education records. We have 
posted a copy of the letter from the DOE to this office on the Attorney General's website: 
http://www.oag.state.tx.us/openl20060725usdoe.pdf. 

2Section 552.13 6( c) of the Government Code permits a governmental body to redact an access device 
number subjectto section 552. 136(b ) without the necessity of requesting a decision from this office. See Gov't 
Code § 552.136(c); see also id. § 552.136(d)-(e) (requestor may appeal governmental body's decision to 
withhold infonnation under section 552.136(c) to attorney general and governmental body withholding 
information pursuant to section 552.136( c) must provide certain notice to requestor). Open Records Decision 
No. 684 is a previous determination to all governmental bodies authorizing them to withhold ten categories of 
infonnation, including an e-mail address of a member of the public under section 552.137 of the Government 
Code, without the necessity of requesting an attorney general decision. 
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Government Code. Additionally, you state release of some ofthe remaining information may 
implicate the proprietary interests of Moor Instruments, Inc., Cool Core Biomedical 
Technologies, LLC, and HQ, Inc. Accordingly, you state, and provide documentation 
showing, you notified the third parties of the request for information and of their right to 
submit arguments to this office as to why the submitted information should not be released. 
See Gov't Code § 552.305(d); see also Open Records Decision No. 542 (1990) (statutory 
predecessor to section 552.305 permits governmental body to rely on interested third party 
to raise and explain applicability of exception in the Act in certain circumstances). We have 
considered the exception you claim and reviewed the submitted representative sample of 
information.3 

Section 552.101 of the Government Code excepts from public disclosure "information 
considered to be confidential by law, either constitutional, statutory, or by judicial decision." 
Gov't Code § 552.101. This section encompasses section 51.914 of the Education Code, 
which provides, in pertinent part: 

(a) In order to protect the actual or potential value, the following information 
is confidential and is not subject to disclosure under [the Act], or otherwise: 

(1) all information relating to a product, device, or process, the 
application or use of such a product, device, or process, and all 
technological and scientific information (including computer 
programs) developed in whole or in part at a state institution of higher 
education, regardless of whether patentable or capable of being 
registered under copyright or trademark laws, that have a potential for 
being sold, traded, or licensed for a fee; [ or] 

(2) any information relating to a product, device, or process, the 
application or use of such product, device, or process, and any 
technological and scientific information (including computer 
programs) that is the proprietary information of a person, partnership, 
corporation, or federal agency that has been disclosed to an insti tution 
of higher education solely for the purposes of a written research 
contract or grant that contains a provision prohibiting the institution 
of higher education from disclosing such proprietary information to 
third persons or parties[.] 

3We assume the "representative sample" of records submitted to this office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499 (1988),497 (1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of information than that submitted to this office. 
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(b) Infonnation maintained by or for an institution of higher education that 
would reveal the institution's plans or negotiations for commercialization or 
a proposed research agreement, contract, or grant, or that consists of 
unpublished research or data that may be commercialized, is not subject to 
[the Act], unless the infonnation has been published, is patented, or is 
otherwise subject to an executed license, sponsored research agreement, or 
research contract or grant. In this subsection, "institution of higher 
education" has the meaning assigned by Section 61.003 [of the Education 
Code]. 

Educ. Code § 51.914(a)(1)-(2), (b). As noted in Open Records Decision No. 651 (1997), the 
legislature is silent as to how this office or a court is to determine whether particular 
scientific infonnation has "a potential for being sold, traded, or licensed for a fee." Open 
Records Decision No. 651 at 9-10. Furthermore, whether particular scientific infonnation 
has such a potential is a question of fact that this office is unable to resolve in the opinion 
process. See id. at 10. Thus, this office has stated that in considering whether requested 
information has "a potential for being sold, traded, or licensed for a fee," we will rely on a 
governmental body's assertion that the information has this potential. See id. However, a 
governmental body's determination that information has a potential for being sold, traded, 
or licensed for a fee is subject to judicial review. See id. We note that section 51.914 is not 
applicable to working titles of experiments or other information that does not reveal the 
details of the research. See Open Records Decision Nos. 557 at 3 (1990),497 at 6-7 (1988). 

You seek to withhold the information at issue under section 51.914 ofthe Education Code. 
You state the information at issue contains the details of research, the findings of the research 
project at issue, research protocols, scientific information and procedures, and other 
information that is related to a product, device, or process, or application of same, developed 
by university employees. You assert this information has the potential for being further sold, 
traded, or licensed for a fee and is therefore confidential pursuant to section 51.914(a). 
Further, you state the information at issue reveals data that is not yet published and may be 
or has been commercialized. You assert this information is excepted pursuant to 
section 51. 914(b). Based on your representations and our review, we conclude the university 
must withhold the information we have marked under section 552.101 of the Government 
Code in conjunction with section 51.914 of the Education Code. However, we find the 
university has failed to explain how the remaining information at issue, which consists of 
e-mails, consent forms, an invention release agreement, a license agreement, and product 
information and usage instructions prepared by third parties, falls within the scope of 
section 51.914. Accordingly, the university may not withhold any of the remaining 
information under section 552.101 of the Government Code in conjunction with 
section 51.914 of the Education Code. 

An interested third party is allowed ten business days after the date of its receipt of the 
governmental body's notice to submit its reasons, if any, as to why information relating to 
that party should not be released. See Gov't Code § 552.305( d)(2)(B). As ofthe date of this 
ruling, we have not received comments from any of the third parties. Thus, we have no basis 
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to conclude any of the third parties have a protected proprietary interest in the remaining 
infonnation. See id. § 552.110(a)-(b); Open Records Decision Nos. 661 at 5-6 (1999) (to 
prevent disclosure of commercial or financial infonnation, party must show by specific 
factual evidence, not conclusory or generalized allegations, that release of requested 
infonnation would cause that party substantial competitive hann), 552 at 5 (1990) (party 
must establish prima facie case that infonnation is trade secret), 542 at 3. Accordingly, the 
university may not withhold any of the remaining infonnation on the basis of any proprietary 
interest the third parties may have in the infonnation. 

We note the remaining infonnation contains infonnation subject to section 552.117 of the 
Government Code.4 Section 552.117 of the Government Code excepts from disclosure the 
home addresses and telephone numbers, emergency contact infonnation, social security 
numbers, and family member infonnation of current or fonner officials or employees of a 
governmental body who request that this infonnation be kept confidential under 
section 552.024 ofthe Government Code. Gov't Code § 552.117(a)(I). Whetheraparticular 
piece of infonnation is protected by section 552.117 must be detennined at the time the 
request for it is made. See Open Records Decision No. 530 at 5 (1989). Therefore, the 
university may only withhold infonnation under section 552.117 on behalf of current or 
fonner officials or employees who made a request for confidentiality under section 552.024 
prior to the date on which the request for this infonnation was made. To the extent the 
employees timely elected to keep such infonnation confidential under section 552.024, the 
university must withhold the infonnation we have marked under section 552.117 of the 
Government Code. Ifthe employees did not make a timely election under section 552.024, 
the university may not withhold the infonnation we have marked under section 552.117 of 
the Government Code. 

Additionally, we note some of the materials at issue may be protected by copyright. A 
custodian of public records must comply with the copyright law and is not required to furnish 
copies of records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A 
governmental body must allow inspection of copyrighted materials unless an exception 
applies to the infonnation. Id.; see Open Records Decision No.1 09 (1975). If a member of 
the public wishes to make copies of copyrighted materials, the person must do so unassisted 
by the governmental body. In making copies, the member of the public assumes the duty of 
compliance with the copyright law and the risk of a copyright infringement suit. 

In summary, the university must withhold the infonnation we have marked under 
section 552.1 01 of the Government Code in conjunction with section 51.914 of the 
Education Code. The university must withhold the infonnation we have marked under 
section 552.117 ofthe Government Code to the extent the employees at issue timely elected 
to keep such infonnation confidential under section 552.024. The remaining infonnation 

"The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 
(1987),470 (1987). 
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must be released; however, any information that is subject to copyright may be released only 
in accordance with applicable copyright law. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and ofthe requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

Benjamin A. Bellomy 
Assistant Attorney General 
Open Records Division 

BAB/dls 

Ref: ID# 456299 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

Mr. David Boggett 
President 
Moore Instruments, Inc. 
501 Silverside Road, Suite 66 
Wilmington, Delaware 19809 
(w/o enclosures) 

HQInc. 
210 9th Street Drive West 
Palmetto, Florida 34221 
(w/o enclosures) 

Mr. R. Brian Patrick 
President & CEO 
Cool Core Biomedical 

Technologies, L.L.C. 
323 East 24th Street 
Houston, Texas 77008 
(w/o enclosures) 


