GREG ABBOTT

June 20, 2012

Mr. Tom McCasland

Interim Chief Executive Officer
Harris County Housing Authority
8933 Interchange

Houston, Texas 77054

OR2012-09406
Dear Mr. McCasland:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 458602.

The Harris County Housing Authority (the “HCHA”) received a request for all
correspondence between HCHA staff and board members and the Office of Inspector
General of the U.S. Department of Housing and Urban Development (“HUD”) since
March 1, 2012. You claim the requested information is excepted from disclosure under
sections 552.103 and 552.108 of the Government Code. We have considered the exceptions
you claim and reviewed the submitted representative sample of information.'

Initially, we note some of the information you have submitted to us for review is not
responsive to the request for information because it was created after the HCHA received the
request. This ruling does not address the public availability of any information that is not
responsive to the request, and the HCHA is not required to release this information, which
we have marked, in response to this request. See Econ. Opportunities Dev. Corp. v.
Bustamante, 562 S.W.2d 266 (Tex. App.—San Antonio 1978, writ dism’d).

'We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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We next note the submitted information contains documents that are subject to
section 552.022 of the Government Code. Section 552.022(a) provides in relevant part the
following:

Without limiting the amount or kind of information that is public information
under this chapter, the following categories of information are public
information and not excepted from required disclosure unless made
confidential under this chapter or other law:

(3) information in an account, voucher, or contract relating to the
receipt or expenditure of public or other funds by a governmental
body;

(15) information regarded as open to the public under an
agency’s policies

Gov’t Code § 552.022(a)(3), (15). We have marked account and contract information that
the HCHA must release under section 552.022(a)(3), unless it is expressly confidential under
the Act or other law. We have also marked a job description that the HCHA must release
pursuant to section 552.022(a)(15) if the HCHA considers job descriptions to be open to the
public under its policies, unless it is expressly confidential under the Act or other law.
Although you assert these documents are excepted from disclosure under section 552.103
and 552.108 of the Government Code, these sections are discretionary and do not make
information confidential under the Act. See Dallas Area Rapid Transit v. Dallas Morning
News, 4 S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.) (governmental body may
waive section 552.103); Open Records Decision Nos. 542 at 4 (1990) (statutory predecessor
to section 552.103 may be waived), 177 (1977) (governmental body may waive statutory
predecessor to section 552.108). Therefore, the HCHA may not withhold the information
subject to section 552.022 under section 552.103 or 552.108. However, section 552.136 of
the Government Code makes information confidential under chapter 552.> Therefore, we
will consider the applicability of section 552.136 to the information subject to
section 552.022.

Section 552.136 of the Government Code provides in part the following:

*The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body.
See Open Records Decision Nos. 481 at 2 (1987), 480 at 5 (1987); see, e.g., Open Records Decision No. 470
at 2 (1987) (because release of confidential information could impair rights of third parties and because
improper release constitutes a misdemeanor, attorney general will raise predecessor statute of section 552.101
on behalf of governmental bodies).
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(a) In this section, *“access device” means a card, plate, code, account number,
personal identification number, electronic serial number, mobile
identification number, or other telecommunications service, equipment, or
instrument identifier or means of account access that alone or in conjunction
with another access device may be used to:

(1) obtain money, goods, services, or another thing of value; or

(2) initiate a transfer of funds other than a transfer originated solely
by paper instrument.

(b) Notwithstanding any other provision of this chapter, a credit card, debit
card, charge card, or access device number that is collected, assembled, or
maintained by or for a governmental body is confidential.

Gov’t Code § 552.136(a)-(b). The HCSA must withhold the information we have marked
under section 552.136 of the Government Code. However, the HCSA must release the
remaining information subject to section 552.022.

You assert the remaining responsive information is excepted from disclosure under
section 552.108 of the Government Code. Section 552.108(a)(1) excepts from disclosure
information held by a law enforcement agency or prosecutor that deals with the detection,
investigation, or prosecution of crime if release of the information would interfere with the
detection, investigation, or prosecution of crime. Id. § 552.108(a)(1). Generally, a
governmental body claiming section 552.108 must reasonably explain how and why the
release of the requested information would interfere with law enforcement. See id.
§§ 552.108(a)(1), 552.301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977).
Section 552.108 may be invoked by the proper custodian of information relating to an
investigation or prosecution of criminal conduct. See Open Records Decision Nos. 474
at 4-5 (1987). Where a non-law-enforcement agency possesses information relating to a
pending case of a law enforcement agency, the non-law-enforcement agency may withhold
the information under section 552.108(a)(1) if it demonstrates the information relates to the
pending case and this office is provided with a representation from the law enforcement
entity that the law enforcement entity wishes to withhold the information. You inform us the
HUD Office of Inspector General, which is a law enforcement agency, objects to the release
of the remaining information because it would interfere with an ongoing criminal
investigation. Based on your representations and our review of the submitted documents, we
conclude the release of the information at issue would interfere with the detection,
investigation, or prosecution of crime. See Houston Chronicle Publ’g Co. v. City of
Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [ 14th Dist.] 1975) (court delineates law
enforcement interests that are present in active cases), writ ref’d n.r.e. per curiam, 536
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S.W.2d 559 (Tex. 1976). Thus, the HCHA may withhold the remaining responsive
information under section 552.108(a)(1) of the Government Code.’

To conclude, the HCSA is not required to release the nonresponsive information we have
marked in response to this request. With the exception of the information we have marked
under section 552.136 of the Government Code, which the HCHA must withhold, the HCHA
must release the account and contract information marked under section 552.022(a)(3) of the
Government Code, as well as the marked job description under section 552.022(a)(15) if the
HCHA considers job descriptions to be open to the public under its policies. The HCHA
may withhold the remaining information under section 552.108(a)(1) of the Government
Code.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attomey General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

all
AsgiStant/A#torney General
en Records Division
JLC/ag

Ref: ID# 458602

Enc. Submitted documents

& Requestor
(w/o enclosures)

*As our ruling is dispositive, we do not address your other argument to withhold this information.




