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ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

June 22, 2012 

Mr. David C. Schulze 
Interim General Counsel 
Dallas Area Rapid Transit 
P.O. Box 660163 
Dallas, Texas 75266-0163 

Dear Mr. Schulze: 

0R20 12-09668 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 456870 (ORR 8946). 

Dallas Area Rapid Transit ("DART") received a request for personnel information for a 
named DART employee. You claim that the submitted information is excepted from 
disclosure under sections 552.101,552.102, and 552.122 of the Government Code. We have 
considered the exceptions you claim and reviewed the submitted information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. This section encompasses information protected by other statutes, such as 
section 6103(a) of title 26 of the United States Code. Section 6103(a) renders tax return 
information confidential. Attorney General Opinion H-1274 (1978) (tax returns); Open 
Records Decision No. 600 (1992) (W-4 forms). Section 6103(b) defines the term "return 
information" as "a taxpayer's identity, the nature, source, or amount of his income, 
payments, receipts, deductions, exemptions, credits, assets, liabilities, net worth, tax liability, 
tax withheld, deficiencies, overassessments, or tax payments ... or any other data, received 
by, recorded by, prepared by, furnished to, or collected by the Secretary [of the Internal 
Revenue Service] with respect to a return or with respect to the determination of the 
existence, or possible existence, ofliability ... for any tax, penalty, interest, fine, forfeiture, 
orotherimposition,oroffense[.]" 26 U.S.C. § 6103(b)(2)(A). Federal courts have construed 
the term "return information" expansively to include any information gathered by the Internal 
Revenue Service regarding a taxpayer's liability under title 26 of the United States Code. 
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See Mal/as v. Kolak, 721 F. Supp. 748, 754 (M.D.N.C. 1989), dismissed in part, affd in 
part, vacated in part, and remanded, 993 F.2d 1111 (4th Cir. 1993). Accordingly, DART 
must withhold the W -4 form we have marked pursuant to section 552.101 of the Government 
Code in conjunction with section 6103(a) of title 26 of the United States Code. l 

Section 552.101 of the Government Code also encompasses medical records made 
confidential under the Medical Practice Act (the uMP A'" subtitle B of title 3 of the 
Occupations Code. Section 159.002 of the MPA provides in pertinent part: 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Occ. Code § 159.002(b)-(c). Information that is subject to the MPA includes both medical 
records and information obtained from those medical records. See id. §§ 159.002, .004; 
Open Records Decision No. 598 (1991). This office has determined that the protection 
afforded by section 159.002 extends only to records created by either a physician or someone 
under the supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 
(1983),343 (1982). We have also found that when a file is created as the result ofa hospital 
stay, all the documents in the file relating to diagnosis and treatment constitute 
physician-patient communications or "[r]ecords of the identity, diagnosis, evaluation, or 
treatment of a patient by a physician that are created or maintained by a physician." Open 
Records Decision No. 546 (1990). Upon review, we agree the information we have marked 
constitutes confidential medical records under the MP A and DART must withhold this 
information under section 552.101 of the Government Code.2 However, we find none of the 
remaining information constitutes medical records for the purposes of the MP A; thus, DART 
may not withhold any of the remaining information on this basis. 

Section 552.101 of the Government Code also encompasses constitutional and common-law 
rights to privacy. Constitutional privacy protects two kinds of interests. See Whalen v. 
Roe, 429 U.S. 589,599-600 (1977); Open Records Decision Nos. 600 at 3-5 (1992), 478 at4 
(1987), 455 at 3-7 (1987). The first is the interest in independence in making certain 

·We note this office issued Open Records Decision No. 684 (2009), a previous determination to all 
governmental bodies authorizing them to withhold specific categories of information without the necessity of 
requesting an attorney general decision, including W -4 forms under section 552.101 of the Government Code 
in conjunction with section 6103(a) of title 26 of the United States Code. 

2 As our ruling is dispositive, we need not address your remaining arguments for this information. 
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important decisions relating to the "zones of privacy" pertaining to marriage, procreation, 
contraception, family relationships, and child rearing and education the United States 
Supreme Court has recognized. SeeFadjov. Coon,633 F.2d 1172 (5thCir. 1981}; ORD455 
at 3-7. The second constitutionally protected privacy interest is in freedom from public 
disclosure of certain personal matters. See Ramie v. City of Hedwig Vii/age, Tex., 765 
F.2d 490 (5th Cir. 1985); ORD 455 at 6-7. This aspect of constitutional privacy balances the 
individual's privacy interest against the public's interest in the information. See ORD 455 
at 7. Constitutional privacy under section 552.101 is reserved for ''the most intimate aspects 
of human affairs" and the scope of information protected is narrower than that under the 
common-law doctrine of privacy. Id. at 5 (internal quotations omitted) (quoting Ramie, 765 
F.2d at 492). 

Common-law privacy protects information if it (I) contains highly intimate or embarrassing 
facts, the publication of which would be highly objectionable to a reasonable person, and (2) 
is not of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Rd., 540 
S. W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be satisfied. [d. at 681-82. The types of information considered 
intimate or embarrassing by the Texas Supreme Court in Industrial Foundation included 
information relating to sexual assault, pregnancy, mental or physical abuse in the workplace, 
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and 
injuries to sexual organs. Id. at 683. This office has found that some kinds of medical 
information or information indicating disabilities or specific illnesses are excepted from 
required public disclosure under common-law privacy. See Open Records Decision Nos. 470 
(1987) (illness from severe emotional and job-related stress), 455 (prescription drugs, 
illnesses, operations, and physical handicaps). This office has also found that personal 
financial information not relating to a financial transaction between an individual and a 
governmental body is generally highly intimate or embarrassing. See generally Open 
Records Decision Nos. 600 at 9-10 (employee's withholding allowance certificate, 
designation of retirement beneficiary, choice of insurance carrier, election of optional 
coverages, direct deposit authorization, forms allowing employee to allocate pretax 
compensation to group insurance, health care or dependent care), 545 (1990) (deferred 
compensation information, participation in voluntary investment program, election of 
optional insurance coverage, mortgage payments, assets, bills, and credit history), 523 (1989) 
(common-law privacy protects credit reports, financial statements, and other personal 
financial information), 373 (sources of income not related to financial transaction between 
individual and governmental body protected under common-law privacy). Whether the 
public's interest in obtaining personal financial information is sufficient to justify its 
disclosure must be determined on a case-by-case basis. See ORD 373. However, there is a 
legitimate public interest in the essential facts about a financial transaction between an 
individual and a governmental body. See ORD Nos. 600 at 9 (information revealing that 
employee participates in group insurance plan funded partly or wholly by governmental body 
is not excepted from disclosure), 545 (financial information pertaining to receipt of funds 
from governmental body or debts owed to governmental body not protected by common-law 
privacy). Furthermore, this office has noted the public has a legitimate interest in 
information that relates to public employees and their conduct in the workplace. See, e.g., 
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Open Records Decision Nos. 562 at 10 (1990) (personnel file infonnation does not involve 
most intimate aspects of human affairs but in fact touches on matters of legitimate public 
concern), 470 at 4 Gob perfonnance does not generally constitute public employee's private 
affairs),444 at 3 (1986) (public has obvious interest in infonnation concerning qualifications 
and perfonnance of government employees), 405 at 2 (1983) (manner in which public 
employee's job was perfonned cannot be said to be of minimal public interest), 329 (1982) 
(reasons for employee's resignation ordinarily not private). 

Upon our review, we find the infonnation we have marked is highly intimate or embarrassing 
and not oflegitimate public concern. Therefore, DART must withhold the infonnation we 
have marked pursuant to section 552.101 of the Government Code in conjunction with 
common-law privacy. 3 However, we find you have not demonstrated that any of the 
remaining infonnation is highly intimate or embarrassing and not a matter of legitimate 
public interest. Further, you have failed to demonstrate how any of the remaining 
infonnation falls within the zones of privacy or otherwise implicates an individual's privacy 
interests for the purposes ofconstitutional privacy. We therefore conclude DART may not 
withhold any of the remaining infonnation under section 552.101 of the Government Code 
in conjunction with constitutional or common-law privacy. 

Section 552.102(a) of the Government Code excepts from disclosure "infonnation in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy." Gov't Code § 552.102(a). The Texas Supreme Court held 
section 552.1 02(a) excepts from disclosure the dates ofbirth ofstate employees in the payroll 
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts 
v. Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). Having carefully reviewed the 
infonnation at issue, we have marked the infonnation that must be withheld under 
section 552.102(a) of the Government Code. The remaining infonnation is not excepted 
under section 552.1 02( a) and may not be withheld on that basis. 

Section 552.117 of the Government Code excepts from disclosure the home addresses and 
telephone numbers, emergency contact infonnation, social security numbers, and family 
member infonnation of current or fonner officials or employees of a governmental body who 
request that this infonnation be kept confidential under section 552.024 of the Government 
Code.4 Gov't Code § 552.117( a)(I). Whether a particular piece of infonnation is protected 
by section 552.117( a)( 1) must be determined at the time the request for it is made. See Open 
Records Decision No. 530 at 5 (1989). Therefore, a governmental body must withhold 
infonnation under section 552.117 on behalf of current or fonner employees only if these 
individuals made a request for confidentiality under section 552.024 prior to the date on 
which the request for this infonnation was made. Accordingly, if the employees whose 

lAs our ruling is dispositive, we need not address your remaining arguments for this information. 

~e Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptIons. See open Records Decision Nos. 481 (1987), 480 
(1987),470 (1987). 
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infonnation is at issue timely elected to keep their infonnation confidential pursuant to 
section 552.024, DART must withhold the infonnation we have marked under 
section 552.117(a)(1).s DART may not withhold this infonnation under section 552.117 if 
the employees did not timely elect to keep their infonnation confidential. 

Section 552.122 of the Government Code excepts from disclosure "[a] test item developed 
by a ... governmental body[.]" Gov't Code § 552.122(b). In Open Records Decision 
No. 626 (1994), this office determined that the tenn ''test item" in section 552.122 includes 
"any standard means by which an individual's or group's knowledge or ability in a particular 
area is evaluated," but does not encompass evaluations of an employee's overall job 
perfonnance or suitability. ORO 626 at 6. The question of whether specific infonnation 
falls within the scope of section 552. 122(b ) must be determined on a case-by-case basis. [d. 
Traditionally, this office has applied section 552.122 where release of ''test items" might 
compromise the effectiveness of future examinations. [d. at 4-5; see also Open Records 
Decision No. 118 (1976). 

You state release of the DART Bus Operator's interview questions would "impair DART's 
ability to evaluate a qualified candidate" and would ''provide an unfair advantage to future 
applicants[.]" Upon review, we find the interview questions at issue evaluate the applicant's 
general workplace skills, personal opinions, individual abilities, and overall suitability for 
employment, and do not test any specific knowledge of an applicant. Accordingly, we 
determine that this infonnation does not constitute test items under section 552. 122(b ) and 
DART may not withhold the infonnation at issue on this basis. 

Section 552.130 of the Government Code provides infonnation relating to a motor vehicle 
operator's or driver's license or pennit issued by an agency of Texas or another state or 
country is excepted from public release. Gov't Code § 552. 13O(a)(I). We find DART must 
withhold the infonnation we have marked under section 552.130 of the Government Code. 

Section 552.136 states, ''Notwithstanding any other provision of this chapter, a credit card, 
debit card, charge card, or access device number that is collected, assembled, or maintained 
by or for a governmental body is confidential." [d. § 552. 136(b); see also id. § 552. 136(a) 
(defining "access device''). Upon review, we find DART must withhold the bank routing 
number we have marked under section 552.136 of the Government Code. . 

In summary, DART must withhold the following: (1) the W-4 fonn we have marked 
pursuant to section 552.101 of the Government Code in conjunction with section 61 03( a) of 
title 26 of the United States Code; (2) the medical records we have marked under 
section 552.101 of the Government Code; (3) the infonnation we have marked pursuant to 
section 552.101 of the Government Code in conjunction with common-law privacy; (4) the 

5In the event the social security numbers we have marked are not excepted from disclosure under 
section 552.117(a)(1) of the Government Code, we note section 552. 147(b) of the Government Code authorizes 
a governmental body to redact a living person's social security number from public release without the necessity 
of requesting a decision from this office under the Act. Gov't Code § 552. 147(b). 
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infonnation we have marked under section 552.102(a) of the Government Code; (5) the 
infonnation we have marked under section 552.117(a)(I) of the Government Code if the 
employees timely elected to keep their infonnation confidential; (6) the infonnation we have 
marked under section 552.130 of the Government Code; and (7) the bank routing number we 
have marked under section 552.136. DART must release the remaining infonnation. 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other infonnation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more infonnation concerning those rights and 
responsibilities, please visit our website at htt.p://www.oag.state.tx.uslQPen/index orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
infonnation under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

cY~ ~,b+i 
Lindsay E. Halea 
Assistant Attorney General 
Open Records Division 

LEHlag 

Ref: ID# 456870 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


