
June 27, 2012 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

Mr. Gregory A. Alicie 
Open Records Specialist 
Baytown Police Department 
3200 North Main Street 
Baytown, Texas 77521 

Dear Mr. Alicie: 

0R2012-09919 

You ask whether certain infonnation is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ~D# 457434. 

The Baytown Police Department (the "department") received a request for report 
number 2012-10312. You state you will redact social security numbers as pennitted by 
section 552.147(b) of the Government Code. 1 You claim portions of the submitted 
information are excepted from disclosure under sections 552.1 Oland 552.1 08 of the 
Government Code. We have considered the claimed exceptions and reviewed the submitted 
information. 

Section 552.101 of the Government Code excepts from disclosure ainformation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. This section encompasses the constitutional right to privacy, whi ch consists 
of two interrelated types of privacy: (1) the right to make certain kinds of decisions 
independently and (2) an individual's interest in avoiding disclosure of personal matters. 
Open Records Decision No. 455 at 4 (1987). The first type protects an individual's 
autonomy within "zones of privacy," which include matters related to marriage, procreation, 

I Section 552.14 7(b) of the Government Code authorizes a governmental body to redact a living 
person's social security number from public release without the necessity of requesting an attorney general 
decision under the Act. See Gov't Code § 552.147(b). 
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contraception, family relationships, and child rearing and education. Id. The second type 
of constitutional privacy requires a balancing between the individual's privacy interests and 
the public's need to know information of public concern. Id. The scope of information 
protected js narrower than under the common-law doctrine of privacy; the information must 
concern the "most intimate aspects of human affairs." Id. at 5 (citing Ramie v. City of 
Hedwig Village, Texas, 765 F.2d 490 (5th Cir. 1985)). 

This office has applied privacy to protect certain information about incarcerated individuals. 
See Open Records Decision Nos. 430 (1985), 428 (1985), 185 (1978). Citing State v. 
Ellefson, 224 S.E.2d 666 (S.C. 1976), as authority, this office held those individuals who 
correspond with inmates possess a "first amendment right ... to maintain communication 

~~w-i'th [the inmate] free of the threat ofpubllc exposure." This office ruled this right would 
be violated by the release of information that identifies those correspondents because such 
a release would discourage correspondence. See ORD 185. The information at issue in this 
ruling was the identities of individuals who had corresponded with inmates. In Open 
Records Decision No. 185, our office found that "the public's right to obtain an inmate's 
correspondence list is not sufficient to overcome the first amendment right of the inmate's 
correspondents to maintain communication with him free of the threat of public exposure." 
Id. Implicit in this holding is the fact that an individual's association with an inmate may be 
intimate or embarrassing. In Open Records Decision Nos. 428 and 430, our office 
determined inmate visitor and mail logs that identify inmates and those who choose to visit 
or correspond with inmates are protected by constitutional privacy because people who 
correspond with inmates have a First Amendment right to do so that would be thrcatened if 
their names were released. ORD 430. Further, we recognized inmates had a constitutional 
right to visit with outsiders and could also be threatened if their names were released. See 
also ORD 185. The rights of those individuals to anonymity were found to outweigh the 
public's interest in this information. Id.; see ORD 430 (list of inmate visitors protected by 
constitutional privacy of both inmate and visitors). Although the requestor is the inmate at 
issue, the requestor does not have a right of access to the responsive visitation information 
under section 552.023 of the Government Code because the constitutional rights of the other 
parties' are also implicated. See ORD 430. Accordingly, the city must withhold the 
information you have marked under section 552.101 in conjunction with constitutional 
pnvacy. 

Section 552.101 of the Government Code also encompasses the common-law right to 
privacy, which protects information ifit (1) contains highly intimate or embarrassing facts, 
the publication of which would be highly objectionable to a reasonable person, and (2) is not 
of leg~timate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be met. Id. at 681-82. Common-law privacy protects the types 
of information held to be intimate or embarrassing in Industrial Foundation. See id. at 683 
(informat~on relating to sexual assault, pregnancy, mental or physical abuse in workplace, 
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illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and 
injuries to sexual organs). We find the information we have marked is highly intimate or 
embarrassing and of no legitimate public interest. The marked information must be withheld 
under section 552.1 01 in conjunction with common-law privacy. 

Section 552.1 08(a)(2) of the Government Code excepts from disclosure "[i]nformation held 
by a law enforcement agency or prosecutor that deals with the detection, investigation, or 
prosecution of crime ... if ... it is information that deals with the detection, investigation, 
or prosecution of crime only in relation to an investigation that did not result in conviction 
or def~rred adjudication." Gov't Code § 552.1 08(a)(2). A governmental body claiming 
section 552.108(a)(2) must demonstrate the requested information . relates to a .criminal 

-~~investigation that has concluded in a final result other than a conviction or deferred 
adjudication. See id. § 552.301(e)(I)(A) (governmental body must provide comments 
explaining why exceptions raised should apply to information requested). You state the 
submitted report pertains to an incident that did not result in conviction or deferred 
adjudication. Based on your representation and our review, we find section 552.1 08(a)(2) 
applies to the information at issue. Therefore, the city may withhold the information you 
have marked under section 552.108(a)(2). 

In summary, the city must withhold under section 552.1 01 of the Government Code the 
information that you have marked in conjunction with constitutional privacy and the 
informatien we have marked in conjunction with common-law privacy. The city may 
withhold the information you have marked under section 552.108(a)(2) of the Government 
Code. The remaining information must be released.2 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 

2We note the requestor has a special right of access to some of the information being released. See 
Gov't Code § 552.023(a) (person or person's authorized representative has special right of access, beyond right 
ofgeneral public, to information held by governmental body that relates to person and is protected from public 
disclos~e by laws intended to protect person's privacy interests); Open Records Decision No. 481 at 4 (1987) 
(privacy theories not implicated when individuals request information concerning themselves). Therefore, if 
the city receives another request for this particular information from a different requestor, then the city must 
again seek a ruling from this office. 
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infonnation under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

WlLsJ1j~ 
Misty Haberer Barham 
Assistant Attorney General 
Open Records Division 

MHBlsom 

Ref: ID# 457434 

Ene. Submitted documents 

c: Requestor 
(w/o enclosures) 


