
June 28, 2012 

Ms. Halfreda Nelson 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

Senior Assistant General Counsel 
Dallas Area Rapid Transit 

______ .P.O. Box_660163 _ -- ------ --- -----. -----.-- ---.----- -------------.-
Dallas, Texas 75266-0163 

0R2012-09991 

Dear Ms. Nelson: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 457482 (DART ORR 8952). 

Dallas Area Rapid Transit ("DART") received a request for the bid contract submission and 
information for the awarded supplier ofIFB B-1 020790, all bills oflading for fuel deliveries, 
fuel invoices submitted, and the minority participation attachment 2 to exhibit G with each 
invoice submitted in March. 1 You claim the submitted information is excepted from 
disclosure under section 552.103 of the Government Code. We have considered the 
exception you claim and reviewed the submitted information. 

Initially, we note you have not submitted the requested bid contract submission. To the 
extent such information existed on the date DART received the request for information, we 
assume you have released it. If DART has not released such information, it must do so at 
this time. See Gov't Code §§ 552.301(a), .302; see also Open Records Decision No. 664 
(2000) (if governmental body concludes no exceptions apply to requested information, it 
must release information as soon as possible). 

IWe note DART sought and received clarification from the requestorregarding the request. See Gov't 
Code § 552.222(b) (stating if information requested is unclear to governmental body or if large amount of 
information has been requested. governmental body may ask requestor to clarify or narrow request, but may 
not inquire into purpose for which information will be used); see also City of Dallas v. Abbott, 304 S. W.3d 380 
(Tex. 2010) (holding when a governmental entity, acting in good faith, requests clarification or narrowing of 
an unclear or over-broad request for public information, the ten-day period to request an attorney general ruling 
is measured from the date the request is clarified or narrowed). 
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Next, we note a portion of the submitted infonnation is subject to section 552.022 of the 
Government Code. Section 552.022 provides, in relevant part, as follows: 

(a) Without limiting the amount or kind of infonnation that is public 
infonnation under this chapter, the following categories of infonnation are 
public infonnation and not excepted from required disclosure unless made 
confidential under this chapter or other law: 

(3) infonnation in an account, voucher, or contract relating to the 
-,.eceipt~or expenditure of-public-or other-furfds- 1Jy-a govemmeritar--------

body[.] 

Gov't Code § 552.022(a)(3). A portion of the submitted infonnation consists of invoices 
related to fuel purchases made by DART. These invoices relate to the expenditure of DART 
funds and are subject to section 552.022(a)(3) ofthe Government Code. Although you seek 
to withhold this infonnation under section 552.103 of the Government Code, this section is 
a discretionary exception that protects a governmental body's interests and does not make 
information confidential under the Act. See Dallas Area Rapid Transit v. Dallas Morning 
News, 4 S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) (governmental body may 
waive Gov't Code § 552.103); Open Records Decision No. 665 at2 n.5 (2000) (discretionary 
exceptions generally). As such, section 552.103 is not a confidentiality provision for 
purposes of section 552.022 ofthe Government Code. Therefore, DART may not withhold 
the submitted invoices under section 552.103 of the Government Code. As you raise no 
further exceptions to disclosure, the infonnation we have marked must be released pursuant 
to section 552.022(a)(3) of the Government Code. However, we will consider your claim 
under section 552.103 for the remaining infonnation not subject to section 552.022. 

Section 552.103 of the Government Code provides in part: 

(a) Infonnation is excepted from [required public disclosure] if it is 
infonnation relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Infonnation relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) onlyifthe litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public infonnation for 
access to or duplication of the infonnation. 
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Gov't Code § 552.103(a), (c). A governmental body that claims an exception to disclosure 
under section 552.103 has the burden of providing relevant facts and documentation 
sufficient to establish the applicability ofthis exception to the information at issue. To meet 
this burden, the governmental body must demonstrate that (1) litigation was pending or 
reasonably anticipated on the date of its receipt of the request for information and (2) the 
information at issue is related to the pending or anticipated litigation. See Univ. of Tex. Law 
Sch. v. Tex. Legal Found., 958 S.W.2d 479 (Tex. App.-Austin 1997, orig. proceeding); 
Heard v. Houston Post Co., 684 S.W.2d 210 (Tex. App.-Houston [1st Dist.] 1984, writ 
refd n.r.e.). Both elements ofthe test must be met in order for information to be excepted 
from disclosure under section 552.103. See Open Records Decision No. 551 at 4 (1990). 

-This office-has-Iong-held for purposes-of secti6Ii-552~103, "litigatioilWiIiCliides "confested - -.-------­
cases" conducted in a quasi-judicial forum. See Open Records Decision Nos. 474 
(1987), 368 (1983), 336 (1982), 301 (1982). In determining whether an administrative 
proceeding is conducted in a quasi-judicial forum, some of the factors this office considers 
are whether the administrative proceeding provides for discovery, evidence to be heard, 
factual questions to be resolved, the making of a record, and whether the proceeding is an 
adjudicative forum offirstjurisdiction with appellate review ofthe resulting decision without 
are-adjudication of fact questions. See Open Records Decision No. 588 (1991). 

You contend the remaining information relates to an appeal protest filed by the requestor 
pursuant to DART's Procurement Regulations. You assert DART is now in litigation with 
the requestor through DART's administrative process and provide a copy of the DART 
Procurement Regulations. We understand the administrative process is overseen by an 
administrative law judge and allows for discovery, the opportunity to present witnesses, and 
the opportunity to offer evidence. Further, the administrative process requires a transcript 
oftestimony and argument at hearings be created unless the administrative law judge orders 
otherwise. We further understand the decision of the administrative law judge is final, 
subject only to a motion for reconsideration. Based on your argument and our review, we 
find you have demonstrated DART's administrative process is conducted in a quasi-judicial 
forum and therefore constitutes litigation for purposes of section 552.103 of the Government 
Code. Thus, we agree litigation was pending when DART received the instant request. The 
requestor's appeal alleges DART wrongfully deemed the requestor's bid "not responsible" 
for failure to demonstrate a good faith effort to meet the required minority and woman­
owned business enterprise goals. Based on our review ofthe protest appeal you provided and 
the remaining information, we find you have demonstrated one page of the remaining 
information is related to the pending litigation. Accordingly, DART may withhold the 
information we have marked under section 552.103 ofthe Government Code. However, we 
find you have failed to demonstrate the remaining e-mails and bills of lading are related to 
the pending litigation and they may not be withheld on the basis of section 552.103. 

In reaching this conclusion with respect to the information we have marked, we assume the 
requestor, as the opposing party in the pending litigation, has not seen or had access to any 
ofthe information at issue. The purpose of section 552.103 is to enable a governmental body 
to protect its position in litigation by forcing parties to obtain information relating to 
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litigation through discovery procedures. See ORD 551 at 4-5. Thus, if the opposing party 
has seen or had access to infonnation relating to litigation, through discovery or otherwise, 
there is no interest in withholding such infonnation from public disclosure under 
section 552.103. See Open Records Decision Nos. 349 (1982), 320 (1982). We note the 
applicability of section 552.103 ends once the related litigation concludes. See Attorney 
General Opinion MW-575 (1982); Open Records Decision No. 350 (1982). 

In summary, DART may withhold the infonnation we have marked under section 552.103 
of the Government Code. The remaining infonnation must be released. 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
--- - to the facts as presented to us; therefore, this ruling-must nor oe r eliecf upon as a-pr evious ----­

detennination regarding any other infonnation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more infonnation concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, toll free at (888) 672-6787. 

Assistant Attorney General 
Open Records Division 

JM/dls 

Ref: ID# 457482 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


