
July 2,2012 

Ms. Donna L. Johnson 
For City of Hempstead 
Olson & Olson, L.L.P. 

o 
ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

2727 Allen Parkway, Suite 600 
Houston, Texas 77019 

Dear Ms. Johnson: 

0R2012-10141 

You ask whether certain infonnation is subject to required public disclosure under the 
Public Infonnation Act (the "Act''), chapter 552 of the Government Code. Your request was 
assigned ID# 457675 (Hempstead File No. COHI2-002). 

The Hempstead Police Department (the "department''), which you represent, received a 
request for all records pertaining to a named individual. You claim the submitted 
infonnation is excepted from disclosure under sections 552.101, 552.102, 552.130, 
and 552.147 of the Government Code. We have considered the exceptions you claim and 
reviewed the submitted representative sample of infonnation. 1 

Section 552.101 of the Government Code excepts from disclosure "infonnation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. Section 552.101 of the Government Code encompasses infonnation 
protected by the Medical Practice Act (the "MPA"), subtitle B of title 3 of the Occupations 
Code. The MP A provides in relevant part: 

IWe assume the "representative sample" of records submitted to this office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of information than that submitted to this office. 
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(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Occ. Code § 159 .OO2(b )-( c). This office has determined that in governing access to a specific 
subset of information, the MP A prevails over the more general provisions of the Act. See 
Open Records Decision No. 598 (1991). We also have concluded that when a file is created 
as the result of a hospital stay, all of the documents in the file that relate to diagnosis and 
treatment constitute either physician-patient communications or records of the identity, 
diagnosis, evaluation, or treatment of a patient by a physician that are created or maintained 
by a physician. See Open Records Decision No. 546 (1990). Medical records must be 
released on receipt of signed, written consent, provided the consent specifies (1) the 
information to be covered by the release, (2) the reasons or purposes for the release, and 
(3) the person to whom the information is to be released. See id. §§ 159.004, .005. The 
medical records of a deceased patient may only be released on the signed written consent of 
the decedent's personal representative. See id. § 159.005(a)(5). Any subsequent release of 
medical records must be consistent with the purposes for which the governmental body 
obtained the records. See id. § 159.002(c); Open Records Decision No. 565 at 7 (1990). 
You state the requestor did not provide a written consent that complies with the MP A. 
Therefore, the department must withhold the medical records we have marked under 
section 552.101 of the Government Code in conjunction with the MPA. 

Section 552.101 also encompasses section 773.091 of the Health and Safety Code, which 
makes confidential certain records created or maintained by emergency medical services 
("EMS") personne1.2 Section 773.091 provides, in part: 

(b) Records of the identity, evaluation or treatment of a patient by emergency 
medical services personnel or by a physician providing medical supervision 
that are created by the emergency medical services personnel or physician or 
maintained by an emergency medical services provider are confidential and 
privileged and may not be disclosed except as provided by this chapter. 

2The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body, 
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987),480 (1987), 470 
(1987). 
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(c) Any person who receives information from confidential communications 
or records as described by this chapter, other than a person listed in 
Section 773.092 who is acting on the survivor's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was obtained. 

Health & Safety Code § 773.091(b)-(c). Section 773.091 further provides, however, that 

[t]he privilege of confidentiality under this section does not extend to 
information regarding the presence, nature of injury or illness, age, sex, 
occupation, and city of residence of a patient who is receiving emergency 
medical services. 

[d. § 773.091 (g). We note information made confidential by section 773.091 may be 
released to any person who bears a written consent of the patient or other persons authorized 
to act on the patient's behalf. See id. §§ 773.092(e)(4) (exceptions to confidentiality), .093 
(consent for release); Open Records Decision No. 632 (1995). When the patient is deceased, 
the patient's personal representative may consent to the release of the patient's records. 
Health & Safety Code § 773.093(a); see also ORO 632 (defining ''personal representative" 
for purposes of section 773.093 of the Health and Safety Code). We note portions of the 
submitted information were created by an EMS provider and document the provision of 
emergency medical services to a patient by EMS personnel. Based on our review, we 
determine the information at issue consists of EMS records that are confidential under 
section 773.091. It does not appear that any of the exceptions to confidentiality set forth in 
section 773.092 of the Health and Safety Code apply in this instance. We therefore conclude 
the information we have marked must be withheld under section 552.101 of the Government 
Code in conjunction with section 773.091 of the Health and Safety Code, except as specified 
by section 773.091 (g), unless the department receives consent for release of the information 
that complies with sections 773.092 and 773.093 of the Health and Safety Code. 

Section 552.101 of the Government Code also encompasses federal and state laws that make 
criminal history record information ("CHRr,) confidential. CHRI refers to "information 
collected about a person by a criminal justice agency that consists of identifiable descriptions 
and notations of arrests, detentions, indictments, informations, and other formal criminal 
charges and their dispositions." Gov't Code § 411.082(2). Federal law governs the 
dissemination of CHRI obtained from the National Crime Information Center network. 
Federal regulations prohibit the release to the general public ofCHRI maintained in state and 
local CHRI systems. See 28 C.F.R. § 20.21(c)(I) ("Use of criminal history record 
information disseminated to noncriminal justice agencies shall be limited to the purpose for 
which it was given."); see also id. § 20.21 (c)(2) ("No agency or individual shall confirm the 
existence or nonexistence of criminal history record information to any person or agency that 
would not be eligible to receive the information itself."). The federal regulations allow each 
state to follow its own individual law with respect to CHRI that it generates. See Open 
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Records Decision No. 565 at 10-12 (1990); see generally Gov't Code ch. 411 subch. F. 
Although sections 411.083(b)(1) and 411.089(a) of the Government Code authorize a 
criminal justice agency to obtain CHRI, a criminal justice agency may not release CHRI 
except to another criminaljustice agency for a criminal justice purpose. See id. § 411.089(b). 
Finally, because the laws governing the dissemination of information obtained from the 
National Crime Information Center and Texas Crime Information Center networks are based 
on both law enforcement and privacy interests, the CHRI of a deceased individual that is 
obtained from a criminal justice agency may be disseminated only as permitted by 
subchapter F of chapter 411 of the Government Code. See ORO 565 at I ~ 12. Upon 
review, we find the information we have marked constitutes confidential CHRI that the 
department must withhold under section 552.101 of the Government Code in conjunction 
with federal law and subchapter F of chapter 411 of the Government Code. The remaining 
information does not constitute confidential CHRI pursuant to federal law and subchapter F 
of chapter 411 of the Government Code and may not be withheld under section 552.10 I of 
the Government Code on that basis. 

Section 552.101 of the Government Code also encompasses the Driver's Privacy Protection 
Act of 1994 (the "DPPA"), section 2721 of title 18 of the United States Code. Section 2721 
provides, in part: 

(a) In general.- A State department of motor vehicles, and any officer, 
employee, or contractor thereof, shall not knowingly disclose or otherwise 
make available to any person or entity: 

(I) personal information, as defined in 18 U.S.C. 2725(3), about any 
individual obtained by the department in connection with a motor 
vehicle record, except as provided in subsection (b) of this section; or 

(2) highly restricted personal information, as defined in 18 
U.S.C. 2725(4), about any individual obtained by the department in 
connection with a motor vehicle record, without the express consent 
of the person to whom such information applies, except uses 
permitted in subsections (bXI), (b)(4), (b)(6), and (bX9)[.] 

(b) Permissible uses.-Personal information referred to in subsection (a) ... 
subject to subsection (aX2), may be disclosed as follows: 

(I) For use by any government agency ... in carrying out its 
functions[. ] 
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( c) Resale or redisclosure.-An authorized recipient of personal infonnation 
(except a recipient under subsection (b)(II) or(12» may resell or redisclose 
the infonnation only for a use permitted under subsection (b) (but not for uses 
under subsection (b) (II) or (12» ... , Any authorized recipient (except a 
recipient under subsection (b) (11» that resells or rediscloses personal 
infonnation covered by this chapter must keep for a period of 5 years records 
identifying each person or entity that receives infonnation and the permitted 
purpose for which the infonnation will be used and must make such records 
available to the motor vehicle department upon request. 

18 U.S.C. § 272 I (a)-(c). Section 2721(a) is applicable to state departments of motor 
vehicles. See id. § 272I(a). Pursuant to section 272I(b), personal infonnation may be 
disclosed to certain entities by a state department of motor vehicles. See id. § 2721 (b). You 
state the submitted infonnation contains infonnation protected under the DPPA. However, 
we find the department is not a state department of motor vehicles. Further, you do not state 
the department received the infonnation at issue from a state department of motor vehicles. 
Therefore, you have failed to demonstrate any of the submitted infonnation is subject to 
section 2721(a) of the DPPA. Accordingly, the department may not withhold any of the 
submitted infonnation under section 552.101 of the Government Code on that basis. 

Section 552.101 also encompasses section 730.004 of the Transportation Code, which 
provides,"[n]otwithstanding any other provision of law to the contrary, including 
chapter 552, Government Code, except as provided by Sections 730.005-730.007, an agency 
may not disclose personal infonnation about any person obtained by the agency in connection 
with a motor vehicle record." Transp. Code § 730.004. Section 730.004 applies only to an 
"agency" that compiles or maintains motor vehicle records. See id. § 730.003( 1). You have 
not established the department compiles or maintains motor vehicle records; therefore, 
section 730.004 does not apply to the department. 

Pursuant to section 730.007, personal infonnation may be disclosed to an authorized 
recipient under certain circumstances, including a governmental agency collecting 
infonnation to carry out its functions. See id. § 730.007(a)(2)(A)(i). Section 730.013 of the 
Transportation Code provides for purposes of chapter 730 of the Transportation Code: 

(a) An authorized recipient of personal infonnation may not resell or 
redisclose the personal infonnation in the identical or a substantially identical 
fonnat the personal infonnation was disclosed to the recipient by the 
applicable agency. 

(b) An authorized recipient of personal infonnation may resell or redisclose 
the infonnation only for a use permitted under Section 730.007. 
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[d. § 730.013(a), (b). You do not represent the department received the information at issue 
from an agency that compiles or maintains motor vehicle records for purposes of 
section 730.013. Accordingly, the department may not withhold any part of the submitted 
information under section 552.101 of the Government Code in conjunction with 
section 730.013 of the Transportation Code. See Open Records Decision No. 478 at 2 (1987) 
(language of confidentiality statute controls scope of protection). 

Section 552.101 of the Government Code also encompasses section 58.005 of the Family 
Code, which provides that "[r]ecords and files concerning a child, including personally 
identifiable information, and information obtained for the purpose of diagnosis, examination, 
evaluation, or treatment or for making a referral for treatment of a child by a public or private 
agency or institution providing supervision of a child by arrangement of the juvenile court 
or having custody of the child under order of the juvenile court may be disclosed only to 
[certain listed individuals]." Fam. Code § 58.oo5(a). You contend portions of the submitted 
information are confidential under section 58.005. You do not inform us, however, nor does 
the information at issue reflect that it was "obtained for the purpose of diagnosis, 
examination, evaluation, or treatment or for making a referral for treatment of a child by a 
public or private agency or institution providing supervision of a child by arrangement of the 
juvenile court or having custody of the child under order of the juvenile court." [d. We 
therefore conclude the department may not withhold the information at issue under 
section 552.101 of the Government Code on the basis ofsection 58.005 of the Family Code. 

Section 552.101 of the Government Code also encompasses section 58.007 of the Family 
Code, which provides: 

(c) Except as provided by Subsection (d), law enforcement records and files 
concerning a child and information stored, by electronic means or otherwise, 
concerning the child from which a record or file could be generated may not 
be disclosed to the public and shall be: 

(I) if maintained on paper or microfilm, kept separate from adult files 
and records; 

(2) if maintained electronically in the same computer system as 
records or files relating to adults, be accessible under controls that are 
separate and distinct from controls to access electronic data 
concerning adults; and 

(3) maintained on a local basis only and not sent to a central state or 
federal depository, except as provided by Subchapters a, D, and E. 

Fam. Code § 58.oo7(c). Juvenile law enforcement records relating to delinquent conduct or 
conduct indicating a need for supervision that occurred on or after September I, 1997 are 
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confidential under section 58.007. See id. § 51 .03(a). (b) (defining "delinquent conduct" and 
"conduct indicating a need for supervision"). For purposes of section 58.007(c), "child" 
means a person who is ten years of age or older and under seventeen years of age. See id. 
§ 51.02(2). Section 58.007( c) is not applicable to information that relates to a juvenile as a 
complainant, victim, witness, or other involved party and not as a suspect or offender. A 
portion of the submitted information constitutes a juvenile law enforcement record that is 
confidential pursuant to section 58.007(c). It does not appear that any of the exceptions to 
confidentiality under section 58.007 apply in this instance. See id. § 58.007(e)-(i). 
Accordingly, the department must withhold the information we have marked under 
section 552.101 of the Government Code in conjunction with section 58.007 of the Family 
Code. However, upon review, we find the remaining information does not constitute a 
juvenile law enforcement record for purposes of section 58.007(c). Accordingly, we 
conclude that section 58.007(c) is not applicable to the remaining information, and the 
department may not withhold this information under section 552.101 of the Government 
Code in conjunction with section 58.007 of the Family Code. 

Section 552.101 of the Government Code also encompasses section 261.201(a) of the Family 
Code, which provides: 

(a) [T]he following information is confidential. is not subject to public 
release under [the Act], and may be disclosed only for purposes consistent 
with this code and applicable federal or state law or under rules adopted by 
an investigating agency: 

(1) a report of alleged or suspected abuse or neglect made under this 
chapter and the identity of the person making the report; and 

(2) except as otherwise provided in this section, the files. reports, 
records, communications, audiotapes, videotapes, and working papers 
used or developed in an investigation under this chapter or in 
providing services as a result of an investigation. 

Fam. Code § 261.201 (a). You do not inform us, nor does the submitted information reflect 
that it was used or developed in an investigation of alleged or suspected child abuse under 
chapter 261 of the Family Code, so as to fall within the scope of section 261.201 (a). See id. 
§ 261.001(1) (defining "abuse" for purposes of ch. 261). Accordingly, we conclude that 
section 261.20 I (a) is not applicable to the submitted information, and the department may 
not withhold this information under section 552.101 of the Government Code in conjunction 
with section 261.201 of the Family Code. 

Section 552.101 also encompasses the doctrine of common-law privacy, which protects 
information if it (1) contains highly intimate or embarrassing facts, the publication of which 
would be highly objectionable to a reasonable person, and (2) is not oflegitimate concern to 
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the pUblic. Indus. Found. v. Tex. Indus. Accident Rd., 540 S.W.2d 668, 685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both prongs of this test must be 
established. [d. at 681- 82. The type of infonnation considered highly intimate or 
embarrassing by the Texas Supreme Court in Industrial Foundation included infonnation 
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate 
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual 
organs. [d. at 683. A compilation of an individual's criminal history is highly embarrassing 
infonnation, the publication of which would be highly objectionable to a reasonable person. 
Cf. US. Dep't of Justice v. Reporters Comm.for Freedom of the Press, 489 U.S. 749, 764 
( 1989) (when considering an individual's privacy interest, the Court recognized a distinction 
between public records found in courthouse and police station files and a compiled summary 
ofinfonnation, while noting an individual's significant privacy interest in a compilation of 
his or her criminal history). Furthermore, we find that a compilation of a private citizen's 
criminal history is generally not of legitimate concern to the public. This office has found 
some kinds of medical infonnation or infonnation indicating disabilities or specific illnesses 
are generally highly intimate or embarrassing. See Open Records Decision Nos. 470 (1987) 
(illness from severe emotional and job-related stress), 455 (1987) (prescription drugs, 
illnesses, operations, and physical handicaps). In addition, this office has determined 
common-law privacy protects the identifying infonnation of juvenile offenders. See Open 
Records Decision No. 394 (1983); cf Fam. Code § 58.007. Upon review, we find the 
infonnation we have marked is highly intimate or embarrassing and not oflegitimate public 
concern. Therefore, the department must withhold the infonnation we have marked pursuant 
to section 552.101 of the Government Code in conjunction with common-law privacy. 

Section 552.102(a) of the Government Code excepts from disclosure "infonnation in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy." Gov't Code § 552.102(a). The Texas Supreme Court has held 
section 552.1 02( a) excepts from disclosure the dates ofbirth of state employees in the payroll 
database of the Texas Comptroller of Public Accounts. See Tex. Comptroller of Pub. 
Accounts v. Attorney Gen. of Tex .• 354 S.W.3d 336 (Tex. 2010). However, we note Texas 
Comptroller applies only to a public employee's birth date maintained by the employer in 
an employment context. In this instance, none of the individuals at issue are employees of 
the department. Therefore. the department may not withhold any of the infonnation at issue 
under section 552.102 of the Government Code. 

Section 552.130 excepts from disclosure infonnation related to a motor vehicle operator's 
or driver's license or permit issued by an agency of this state or another state or country; a 
motor vehicle title or registration issued by an agency of this state or another state or country; 
or a personal identification document issued by an agency of this state or another state or 
country or a local agency authorized to issue an identification document. Gov't Code 
§ 552.130( a). We note the purpose of section 552.130 is to protect the privacy interests of 
individuals. Because the right of privacy lapses at death, motor vehicle record infonnation 
that pertains solely to a deceased individual may not be withheld under section 552.130. See 
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Moore v. Charles B. Pierce Film Enters., Inc., 589 S.W.2d 489, 491 (Tex. Civ. 
App.- Texarkana 1979, writ refd n.r.e.); see also Justice v. Belo Broad. Corp., 472 
F. Supp. 145, 146-47 (N.D. Tex. 1979); Attorney General Opinions JM-229 (1984), H-917 
(1976); Open Records Decision No. 272 at 1 (1981). Thus, section 552.130 is not applicable 
to the deceased individual's driver's license number you have marked, and the department 
may not withhold it on that basis. However, the department must withhold the infonnation 
we have marked in addition to the license plate numbers in the photograph 
labeled "100_8503" on the submitted compact disc under section 552.130 of the 
Government Code. Additionally, the video recordings on the submitted compact disc 
labeled "1111115 In Car" contain infonnation that is excepted from disclosure under 
section 552.130 of the Government Code. Because you state the department lacks the 
technological capability to redact infonnation from the video recordings, we agree the 
department must withhold the entire video recordings under section 552.130 of the 
Government Code. 

Section 552.147 of the Government Code provides that "[t]he social security number of a 
living person is excepted from" required public disclosure under the Act. Gov't Code 
§ 552. 147(a). We note section 552.147 is not applicable to the social security number of a 
deceased individual. Thus, section 552.147 is not applicable to the deceased individual's 
social security number you have marked, and the department may not withhold it on that 
basis. However, the department may withhold the social security numbers we have marked 
pertaining to living individuals under section 552.147 of the Government Code. 
Additionally, the video recording on the submitted compact disc labeled "AudioNideo 
Alicia Ashton 6/9/10" contains a social security number that is excepted from disclosure 
under section 5 52.147 of the Government Code. Because you state the department lacks the 
technological capability to redact infonnation from the video recording, we agree the 
department may withhold the entire video recording under section 552.147 of the 
Government Code. 

In summary, the department must withhold: (1) the medical records we have marked under 
section 552.101 of the Government Code in conjunction with the MP A, (2) the infonnation 
we have marked under section 552.101 of the Government Code in conjunction with 
section 773.091 of the Health and Safety Code, except as specified by section 773.091(g), 
(3) the CHRI we have marked under section 552.101 of the Government Code in conjunction 
with federal law and subchapter F of chapter 411 of the Government Code, (4) the 
infonnation we have marked under section 552.101 ofthe Government Code in conjunction 
with section 58.007 of the Family Code, (5) the infonnation we have marked under 
section 552.101 of the Government Code in conjunction with common-law privacy, 
and (6) the infonnation we have marked, the license plate numbers in the photograph 
labeled "100_8503", and the video recordings on the submitted compact disc 
labeled "111/115 In Car" under section 552.130 of the Government Code. The department 
may withhold the social security numbers we have marked and the video recording on the 
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submitted compact disc labeled "AudioNideo Alicia Ashton 6/9/10" under 
section 552.147 of the Government Code. The remaining information must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at hnp:llwww.oas.state.tx.uslopenlindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

~~ 
Benjamin A. Bellomy 
Assistant Attorney General 
Open Records Division 

BAB/dls 

Ref: ID# 457675 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


