
July 3, 2012 

Mr. Brian S. Nelson 
General Counsel 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

Lone Star College System 
5000 Research Forest Drive 
The Woodlands, Texas 77381-4356 

Dear Mr. Nelson: 

0R2012-10252 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the hAct"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 457813 (LSCS File No. PR12-0330-00055). 

The Lone Star College System (the "system") received a request for all information and 
records relating to a named individual. You state the system has released some of the 
requested information. You claim that the submitted information is excepted from disclosure 
under section 552.103 of the Government Code. We have considered the exception you 
claim and reviewed the submitted information. 

Initially, we note some of the submitted information is not responsive to the present request 
for information because it was created after the present request for information was 
received. I This ruling does not address the public availability of any information that is not 
responsive to the request, and the system need not release such information in response to 
this request. 

IThe Act does not require a governmental body to release information that did not exist when it 
received a request or to create responsive information. See Economic Opportunities Dev. Corp. \'. 
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.-San Antonio 1978, writ dism'd); Open Records DeciSion 
Nos. 605 at 2 (1992), 555 at 1 (1990), 452 at 3 (1986), 362 at 2 (1983). 
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Next, you state you have made redactions to the responsive information under the Family 
Educational Rights and Privacy Act ("FERPA"), section 1232g of title 20 of the United 
States Code. The United States Department of Education Family Policy Compliance Office 
(the "DOE'') has informed this office that FERP A does not permit state and local educational 
authorities to disclose to this office, without parental or an adult student's consent, 
unredacted, personally identifiable information contained in education records for the 
purpose of our review in the open records ruling process under the Act. 2 Consequently, state 
and local educational authorities that receive a request for education records from a member 
of the public under the Act must not submit education records to this office in unredacted 
form, that is, in a form in which "personally identifiable information" is disclosed. See 34 
C.F.R. § 99.3 (defining "personally identifiable information"). However, FERPA is not 
applicable to law enforcement records maintained by the system's police department for law 
enforcement purposes. See 20 U.S.C. § 1232g(a)(4)(B)(ii); 34 C.F.R. §§ 99.3, .8. 

We note some of the redactions you have made are within a police report maintained by the 
system's police department for law enforcement purposes. Thus, these law enforcement 
records are not subject to FERP A, and no portion of the police report may be withheld on 
that basis. Because we are able to discern the nature ofthe redacted information in the police 
report, we are not prevented from determining whether that information is excepted from 
disclosure. Nevertheless, we caution the system that a failure to provide this office with 
requested information generally deprives us of the ability to determine whether information 
may be withheld and leaves this office with no alternative other than ordering the redacted 
information to be released. See Gov't Code § 552.301(e)(1)(D) (governmental body must 
provide this office with copy of specific information requested or representative sample if 
information is voluminous). The remaining responsive information does not constitute law 
enforcement records and consists of redacted and unredacted education records you have 
submitted for our review . Because our office is prohibited from reviewing education records, 
we will not address the applicability of FERP A to any of these remaining responsive 
documents, except to note that an adult student has a right of access to his own education 
records, and that right of access prevails over a claim under section 552.103 of the 
Government Code. See 20 U.S.C. § 1232g(a)(I)(A); 34 C.F.R. § 99.3; Open Records 
Decision No. 431 (1985) (information subject to right of access under FERP A may not be 
withheld pursuant to statutory predecessor to Gov't Code § 552.103); see also Equal 
Employment Opportunity Comm'n v. City ojOrange, Tex., 905 F. Supp. 381, 382 (E.D. 
Tex. 1995) (holding FERP A prevails over inconsistent provision of state law). Such 
determinations under FERP A must be made by the educational authority in possession of the 

lA copy of this letter may be found on the Office of the Attorney General's website: 
http://www.oag.state.tx.uslopenl20060725usdoe.pdf. 
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education records. 3 Accordingly, we will consider the system's argument under 
section 552.103 with respect to the police report, including the redacted information within 
the police report, as well as with respect to the remaining responsive to the extent the 
requestor does not have a right of access to her client's education records under FERP A. 

Next, we must address the system's obligations under section 552.301 of the Government 
Code, which prescribes the procedural obligations that a governmental body must follow in 
asking this office to decide whether requested information is excepted from public 
disclosure. Section 552.301(b} requires that a governmental body ask for a decision from 
this office and state which exceptions apply to the requested information by the tenth 
business day after receiving the request. Gov't Code § 552.301 (b). In this instance, you state 
the system received the request for information on March 30, 2012. We note this office does 
not count the date the request was received or holidays for the purpose of calculating a 
governmental body's deadlines under the Act. You inform us the system was closed for 
business on April 6, 2012. Accordingly, the system's ten-business-day deadline was 
April 16, 2012. The envelope in which the system requested a ruling from this office bears 
a post meter mark of April 16, 2012 and a post meter mark of April 23, 2012. 
Section 552.308 of the Government Code provides, when a submission within a specified 
time period is required under the Act, the time requirement is met if the submission is sent 
by first class mail "with postage ... prepaid" and the postmark date is within the required 
time period. See id. § 552.308. Because the system did not submit the information required 
by section 552.301(b} within the required time period, we find the system failed to comply 
with the requirements of section 552.301 (b). 

Pursuant to section 552.302 of the Government Code, a governmental body's failure to 
comply with the procedural requirements of section 552.301 results in the legal presumption 
that the information is public and must be released unless the governmental body overcomes 
this presumption by demonstrating a compelling reason to withhold the information. Id. 
§ 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex. App.-Fort Worth 2005, no 
pet.); Hancock v. State Bd. o/Ins., 797 S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no 
writ) (governmental body must make compelling demonstration to overcome presumption 
of openness pursuant to statutory predecessor to section 552.302); Open Records Decision 
No. 630 (1994). A compelling reason generally exists when information is confidential by 
law or third-party interests are at stake. See Open Records Decision Nos. 630 at 3, 325 at 2 
(1982). Although you raise section 552.103 of the Government Code. this section is a 
discretionary exception to disclosure that protects a governmental body's interests and may 
be waived. See Dallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469. 475-76 
(Tex. App.- Dallas 1999, no pet.) (governmental body may waive section 552.103); Open 
Records Decision Nos. 542 at 4 (1990) (statutory predecessor to section 552.103 may be 

JIn the future, if the system does obtain parental or an adult student's consent to submit unredacted 
education records and the system seeks a ruling from this office on the proper redaction of those education 
records in compliance with FERPA, we will rule accordingly, 
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waived); see also Open Records Decision No. 665 at 2 n.5 (2000) (discretionary exceptions 
generally), 663 at 5 (1999) (untimely request for decision resulted in waiver of discretionary 
exceptions). Thus, in failing to comply with section 552.301, the system has waived its 
argument under section 552.103, and may not withhold the responsive information on that 
basis. Accordingly, we have no choice but to order the responsive information released to 
the requestor pursuant to section 552.302 of the Government Code.4 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

~~~?w 
Assistant Attorney General 
Open Records Division 

LEHlag 

Ref: ID# 457813 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

4We note the infonnation being released in this instance includes infonnation that is confidential with 
respect to the general public. See Gov't Code § 552.023(a) (person or person's authorized representative has 
special right of access, beyond right of general public, to infonnation held by governmental body that relates 
to person and is protected from public disclosure by laws intended to protect person's privacy interests); Open 
Records Decision No. 481 at4 (1987) (privacy theories not implicated when individual asks governmental body 
to provide him with mfonnation concerning himself). Accordingly, if the system receives another request for 
this infonnation from an individual other than this requestor or her client, the system must again seek a rulmg 
from this office. 


